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WOMEN AS SOLICITORS IN ONTARIO. 

By a recent statute the Law Society of Ontario (ulovenly 
mistake for Upper Canada) was empowered to, "in its dis- 
cretion, make rules providing for the admission of women 
to practice as solicitors." 

In spite of the wishes of a large majority of the pro- 
fession, and the benchers also if they only had had the 
manliness to speak out, the Attorney-General succeeded, 
by his political influence and vague threats of legislative 
vengeance on the Society, in carrying a motion so to admit 
women by a bare majority of one vote, which was the 
casting one of the well-known Ontario Crown Counsel, 
Mr. ^milius Irving, Q. ()., the pros and cons being a tie, 
eleven each. Now on what principle have women been 
refused the higher privilege of being called to the bar ? If 
they have enough sense to act as solicitors and instruct 
counsel and clients, they have also enough to plead the 
causes themselves, and if they are fitted for the bar they 
are certainly fitted for the bench and legislature and also to 
serve on juries, though we shudder in contemplating these 
results. The truth of course is that they are not fitted for 
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any of these positions, and the action of the Attorney-Gen- 
eral in limiting their admission to the ranks of the lower 
order of the profession only stultifies his whole argument 
and shews, if it were not otherwise sufficiently shewn, that 
the whole thing is a political "fake," and about as credit^ 
able as political "fakes" generally are. The profession 
ought not to submit to such an imposition. 

A PREACHER ON THE BAR. 

A local Methodist preacher, of Toronto, of the name of 
Star, finding the necessity of a " Sensation " to fill his 
meeting house and his contribution box, took a shot at the 
lawyers generally in a discourse he inflicted on his con- 
gregation last month. One of his gems is as reported as 
follows : 

A lady had tried about a dozen town lawyers to take up a case for 
her involving some $100,000, but had been unable to find one honest man 
among them to whom she could trust her affairs. She brought her 
papers to me and asked me to find an honest lawyer. I took them and 
am trying to fine one. (Sensation.) 

It is unfortunate that the gossipy gospel-pounder 
should have no better witness to bring forward than a 
lunatic. He does not actually state that she was a lunatic, 
but she must plainly have been crazy, for in her search for 
an honest man she could not, in her right mind, have 
ventured to seek out him — ^if he be rightly reported. 

And why. Oh preacher ! should you in your search for 
an honest lawyer have confined you inquiries among such 
of your relatives as were of the legal profession ? You do 
not gather grapes from thorns nor figs from thistles ? You 
do not say specifically that you did so confine your search, 
but you must have, or else your statement is so ridiculously 
and stupidly false that you ought at once to become the 
object of the solicitude and restraint of a paternal govern- 
ment. 

" Thou hypocrite, first cast out the beam out of thine 
own eye " by explaining to thy congregation the signifi- 



cance of the sabjoined shamefal scandals in the ranks of 
thy long-haired sanctified brethren, all, with one exception, 
taken from a single issue of thine own Mail ; ''and then 
shalt thou see clearly to cast out the mote out of thy bro- 
ther's eye." 

TBN LASHES AT THE CENTRAL. 

Yesterday morning at the Central prison the officials performed the 
unpleasant duty of inflicting ten lashes upon the naked hack of George 
W. Roberts, the Cowboy Evangelist who, on December 24th last, was 
sentenced to one year's imprisonment and ten lashes at the end of the 
first month of his incarceration. Dr. Aikins, the prison surgeon, pro- 
nounced the prisoner physically able to undergo his punishment at 10.30, 
and soon afterwards he was placed in the whipping frame. His counten- 
ance was pale but his demeanour resolute. He withstood the first two 
strokes with comparative resignation, but after them he howled and 
squirmed continually, and at the conclusion of the operation his back 
was one mass of red, livid flesh. Since his his imprisonment Roberts has 
been working in the woodwork department. 

CLERICAL SCANDALS. 

Clerical scandals have of late been numerous in New Brunswick. An 
ez-cleigyman, Mr. Welton, was a few days ago committed to penitentiary 
for five years for being concerned in a grave-yard insurance fraud, and 
his brother, who was tried on the same charge, and released because the 
jury twice disagreed, is also a minister. A charge which proved to be en- 
tirely unfounded created considerable excitement recently among the 
flock of Rev. £. D. Cramley, Baptist minister at Fredericton. The rector 
of Waterford, King's county, was a few days ago fined for using his fists 
too vigorously. But the most complicated case is that which Mr. D. D. 
Currie, an ex-Methodist minister, has brought against Rev. Robert S. 
Crisp, the Methodist minister at Woodstock, N.B. Some seven years ago 
Mr. Currie was expelled from the ministry for an offence of which he 
now claims to be able to prove Rev. Mr. Cri^ was the perpetrator. Mr. 
Currie has several times made application to the Methodist body to have 
his case reopened, but, not being a minister in good standing, his chains 
could not be entertained. The matter has now been taken up by Rev. 
Isaac Howie, and upon charges formulated by him an investigation will 
be commenced on February 1st. No doubt these complications are un- 
fortunate and unseemly, but it is better that they should be ventilated 
than that an ii^jastioe should be done. 

A WICKED PARSON. 

Bia RAFins, Mich., Jan. 24.— Several weeks ago Mrs. Byron Barker, 
wifeof a woodman, left for parts unknown with her fourteen-year-old 
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daughter. Soon after Rev. William F. Morse an evangelist, also dis- 
appeared, leaving behind a wife and half a dozen children in a neighbor- 
ing village. When Barker returned home from the woods he foond that 
his wife had deserted him, and connecting the two disappearances he 
immediately began to hunt for Morse. Several days ago a letter was 
received here from Brant, Ind., in which inquiries were made about Wm. 
F. Morse, who lived there with a woman who was believed not to be his 
wife. Barker went there and had them arrested. Morse is in goal, while 
Mrs. Barker gave bonds for her appearance. Morse is an ordained 
Wesleyan minister. In Indiana he assumed the name of Myers, and took 
part in several revival meetings at Brant. — ifai/, January 25, 1893. 

We do not care to more than refer to the case of another 
exponent of the Scriptures who was fined the other day in 
the Hamilton Police Court for beating his wife, but we 
have got a further collection of sanctified backsliders' 
doings which we shall publish if you, holy one, care to 
pursue the subject further. 

The Reverend W. F. Morse illustrates a peculiarity in 
the frequent cases of absconding preachers who generally 
are not satisfied with robbing their victims of their cash 
and chattels, but levant with their families as well, thereby 
making a clean scoop of the 10th commandment. 

TRUTH'S LEGAL PILLORY. 

Mr. Labouchere does good work in Truth by means of 

his weekly Legal Pillory of comparative sentences. Many 

of them, if the facts be correctly stated, are most shocking. 

We give an extract from the issue of December 22, which 

we have not seen corrected. ^ The assult of Corbishley upon 

the half-witted labourer was simply devilish and suggests 

the bloody orgies of the Fans rather than the the acts of a 

presumably civilized being. The action of the muddy 

Bench in this case is sickening and nothing else. And 

then contrast the sentences in the opposite column ! 

Macclesfield County Police-court. Macclesfield County Police-court. 

Before E. H. Greg, F. D. Brockle- Before the same Bench. William 

hurst, H. C. Yates and C. H. Beck. Lane, charged with coming from 

Charles Corbishley, farmer, chai^ged land in search of game and being 

with unlawfully wounding Abra- in possession of two nets. Two 
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ham Motterahead, a poor, half- 
witted labourer, on November 13, 
and three other men chai^ged with 
aiding and abetting. Corbishley 
put the poker in the fire at an inn, 
and when it was hot took hold of 
MotterBhead, tore his clothes off 
and bamt him on the legs, breast, 
arms and hands. The three other 
men stood by and laughed at the 
proceedings. The Bench allowed 
the chaige to be reduced to one of 
common assault, and sentenced 
Corbishley to two months' hard 
labour. The other three were let 
off with a lecture. 



months' imprisonment in default 
of payment of fine of £6 and costs. 

Macclesfield Borough Police- 
court. Before T. Brough, Edward 
Eaton, T. Lockitt, and John Potts. 
Ernest Jones, an errand boy, 
charged with stealing from his 
employer silk mufflers of the value 
of £16. The boy had previously 
been of good character, and a strong 
appeal was made to deal with the 
case under the First Offenders Act. 
Two months' imprisonment. 



A LEGAL "NICKEL IN THE SLOT." 

That the Toronto Evening News and its "retained 
counsel " are quite up to date and fully recognize the possi- 
bilities of the "nickel in the slot" appliance is evidenced 
by the following advertisement which lately appeared, and 
perhaps now appears, in the columns of that journal : 



LEGAX ADVICE FREE I 

If you are pnzzled over a knotty question of law, and feel 
unahie to pay a big fee, clip this coupon from 

The Evening News, 

Present it at this office between the hour of 12 and 1 

o'clock, any week day. 

The Evening News have retained a Counsel for that purpose. 

His address wUl he given you on presentation of 

this Coup<m at News Office. 

This Coupon entitles you to 10 minutes consultation 
with him— FREE! 



You clip the coupon and Heaven help the rest ! 
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NON-COMMITTAL. 

^' What side is the gentleman on ? " asked the stranger 
who had been listening for two hours to a lawyer arguing 
a case in the Supreme Court. " I don't know," replied the 
gentlemanly door-keeper; "he hasn't committed himself 
yet." — Virginia Law Journal. 

THE RULING PASSION. 

"And now, gentlemen of the jury," wound up the 
lawyer, "and now, can you, with easy conscience, refuse 
to bring in a verdict for this young woman ? Think of 
her, with her husband killed by this railway corporation, 
and contemplate her situation, left alone, a widow, at the 
tender age of twenty-seven ! Think — ^" 

But he was interrupted by the poor young widow, who 
raised her eyes, and in a voice choking with tears, sobbed : 
" Not twenty-seven, please — twenty-five ! " — Ibid. 

IN THE COMPANY'S HANDS. 

It was just after the first sickening crash of the collision, 
and the air was filled with shrieks and groans, mingled 
with the hiss of escaping steam. 

The dark, sinister man with the smooth face lay motion- 
less where the shock had thrown him. Around him were 
scattered broken timbers and twisted iron rods, but by a 
seeming miracle the debris had not fallen upon him and 
his limbs were free. 

" He's dead," sadly whispered the rescuer who saw him 
first. 

The lips of the dark, sinister man moved. 
Not by a jugful," he observed audibly. 
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The rescuer hastened forward. "Are you hurt?" he 
aiudously inquired. 

" Nope." 

The dark man was positive. " Not a scratch," he de- 
clared. 

The rescuer was unable to express an exclamation of 
surprise. 

" Wellj why don't you get out of the wreck? " 

The sinister man gazed at the twinkling stars above 
him. 

" I just about know my business," he calmly replied. 

"I've been in collisions before. I'll stay right here 
where they threw me until I'm moved. Then perhaps " 
— ^a faint smile played about his lips — "the company 
can't work the contributory negligence racket on me when 
I sue for damages. Oh, no, I don't object to your carrying 
me away if you like, but I call on you to witness that I 
take no active part in the process myself. I know my 
business." 

And the man with a sinister face laughed a hard 
metalic laugh. — Cincinnati Commercial Gazette. 
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BRIEFS. 



The Hon. John Donald Cameron, barrister at law, who 
on the 10th instant took the oath as Provincial Secretary, 
was on the 20th retamed by acclamation for South 
Winnipeg. 

On December 24 last, Mr. John Nesbitt Kirchhoffer, 
of Brandon, barrister at law, was called to the Senate. 

The Hon. Mr. Justice Strong, of the Supreme Court of 
Canada, was, on December 13 last, raised to the Chief 
Justiceship of that court. 

On the 12th ult., Mr. W. R. Black, of Carberry, was 
restored to the rolls as a barrister and attorney on applica- 
tion made by Mr. Howell, Q. C, to the Full Court, he 
having first paid all fees aud arrears. 

Mr. E. J. Wood, ex-M.M.P., who lately was admitted 
to the Law Society, left last month for England, having 
been appointed an emigration agent by the Dominion 
Government. It did not take long to convince Mr. Wood 
that the prospects for success in the legal profession in 
this province are slightly cloudy. Other would-be 
Blackstones should take this as an instance of how much 
the bar is over-crowded here. 
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A JUDICIAL DOG IN THE MANGER. 

The Canada Law Journal very properly takes the Chief 
Justice (Armour) of the Queen's Bench Division in Ontario 
to task for his conduct in Hamilton when holding the 
Assizes there recently. This judge, learned possibly in law 
but not in manners nor in proper regard for other people's 
necessities, indulged in the pleasing (to him) vagary of 
refusing to adjourn for lunch all through the Assizes ! 
We happened to be in Hamilton at the time and know this 
to be the fact, incredible though it may appear. It was 
currently reported there that this attractive gentleman had 
announced that no man ought to eat between 9 and 6 ! 
He even undertook to rebuke a Queen's Counsel and leader 
of the Bar, who was forced to munch a biscuit or two in 
court, for so doing, though it is satisfactory to relate that 
the Q.C. took no notice of this gratuitous impertinence but 
went on putting the biscuits where they would do most 
good for the time being. The poor court officials, how- 
ever, and the jury, were completely bulldozed and had to 
stand it as best they could, though if this Jeffreys in a 
little way had heard their opinion of him, unreservedly 
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expressed when they got out of court, he might not have 
been so well satisfied with his performance. 

Now, very few men indeed can, even under ordinary 
circumstances, work from breakfast to dinner without food 
and not feel the effects of such a long abstinence. To most 
it means a splitting headache at least. What, then, shall 
we say of the state of a counsel at the end of a hard day's 
fight with nothing to eat all day and no intermission, 
especially when, in Canada, he often has to be solicitor 
as well as counsel ? 

If Chief Justice Armour is physically the victim of some 
functional derangement which forbids his taking lunch 
he ought not mentally to be of such a dog-in-the-manger 
temperament that he cannot bear to see any one else eat ; 
this distinctly suggests the pig. While we may possibly 
pardon the learned judge in his endeavours to acquire a 
reputation as an eccentric (this enables us to study human 
nature) yet we trust for his own sake that he will not sim- 
ply become known to fame as a vulgar and inconsiderate 
crank. 

We may possibly have something to say in a future 
number about his antics in refusing to inform the bar 
when court would adjourn, or to make a peremptory list, 
and keeping a great body of lawyers and witnesses un- 
necessarily lounging about the court for days at great 
expense and inconvenience. 

The Hamilton Herald^ we are glad to see, has taken 
the matter up in a recent issue. It is the duty of the 
press, legal and lay, to see that the public is protected from 
judicial tyranny. 

MATTERS BEFORE THE BENCHERS. 

Elsewhere we give the minutes of Convocation down 
to the close of the last meeting. 

Several important matters have been before the bench- 
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era, especially the question of reporting. Mr. Davis, the pre- 
sent reporter, is to finish the current volume 7, including 
index, table of cases cited, and digest. Mr. B. A. Macdon- 
ald, of Portage la Prairie, has very properly brought a 
notorious case of unlawful conveyancing before the Society 
and has supplied the evidence verified by statutory declar- 
ation, as required by the benchers on December 7, so we 
trust the matter will be laid before the Attorney General 
without delay and such a prosecution as the Act directs 
insisted upon. The members of the Society must be pro- 
tected or the Society has no excuse for existence. 

Kew examiners have been appointed in place of the 
former ones who resigned ; it does not seem judicious, 
however, to appoint as an examiner a member of the 
Society who does not hold an University degree. 

Nothing has been done towards supplying a catalogue 
for our library after all these years ! It is instructive to 
note in this regard the following extract from the annual 
report of the Inspector of Legal ofiices in Ontario : 

'^ The untiring efforts of Miss Bead, the librarian, (of 
** the County of York Law Association) have resulted 
^^ in making the library the most useful one of the kind in 
^^ the Province. In addition to the system of card cata- 
^^ loguing, which under her able direction is working most 
^^ satisfactorily, the noting of reports, statutes, etc., have 
^^ made her services invaluable to the profession." 

And this from the annual report of the Trustees of the 
Hamilton Law Association : 

'^ A new catalogue of the books of the library has been 
prepared and is being printed for distribution among the 
members." 

This in&nt library has a new catalogue apparently 
while we have not even an old one ! 

After a careful consideration of a complaint lodged by 
Gapt. E. J. Gk)odridge, of Headingly, against Mr. J. £. 
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Haney, the benchers decided, on a report of that Discipline 
Committtee, that it was not a case for the Society to inter- 
fere, but one which should be dealt with by the ordinary 
tribunals of the country. 

THE SALARY OF THE DISTRICT REGISTRAR. 

We regret to see that no provision is made in the esti- 
mates now before our local legislature for an addition to 
the totally inadequate salary of $2,200, at present doled 
out to Mr. Macara, who so efficiently and satisfactorily 
holds the very responsible positions of District-Registrar 
and Inspector of Land Titles Offices. Should the Province 
lose his services, it will be too late to discover what a grave 
mistake it is to pursue such a niggardly and parsimonious 
course. The office should be worth at least $3,000, with 
an annual increase of $200, till $3,600 be reached. 

To think that this officer who deals daily with matters 
of infinitely more value than all the judiciary of Manitoba 
combined, who by the issue of his certificates of title gives 
daily governmental guarantees to the owners of landed 
property of great value, and who is an expert in his pro- 
fession, and exercises in addition many of the functions of 
a judge, is the receipient of such a mean stipend ! The 
thing is not merely farcical, it is disgraceful. 

NEW BOOKS AT THE LIBRARY. 

Allan on GoodwilU 1889. 

American Railroad and Corpor. Reports, Lewis, 3 vols. 

Beauchamp on Jurisprudence of Privy Council, 1891. 

Bourinot's Manual of Constitut. His. of Canada, 1888. 

Clement on Canadian Constitution, 1892. 

Fraser on Law of Libel in relation to the Press, 1889. 

Greenwood on Conveyancing, 8th ed., 1891. 

High on Injunctions, 3rd ed., 1890. 

Hunter on Sale under Mortgage, 1892. 

Hunter on Insurance Corporations Act, 1892. 
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ffingsford'e Manual of Evidence in Civil cases, 1889. 

Leake on Contracts, 3rd ed., 1892. 

May on Insurance, 3rd ed., 1891. 

Paley on Convictions, 7tb ed., 1892. 

Thring on Joint Stock Companies, 5th ed., 1889. 



BRIEFS. 



JuBOMBNTS on March 4. 

Equity sittings on April 11. 

With the March number will be issued the index for 
volume 3. 

The Canada Law Journal now rejoices in wide margins 
and is in other ways much improved in appearance. 

Mr. Robert Sedgwick, Q.C., formerly Deputy-Minister 
of Justice has been elevated to the Supreme Court Bench. 

Assizes at Winnipeg on Tuesday, March 7 ; at Portage 
la Prairie on the 14th ; and at Brandon on the 2l8t. 

Our thanks are due to Mr. R. B. Gordon, Queen's 
Printer, for his courtesy in sending us a copy of the last 
Ordinances of the North- West Territories. 

The followikg gentlemen have recently been enrolled 
as advocates of the North West Territories : 

1892, Nov. 28, Charles Farly Harris, of Calgary. 
Dec. 30, Reginald Rimmer, of Regina. 

1893, Jan. 10, Henry Claude Lisle, of Edmonton. 
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Tbb following gentlemen were called to the Bar dur- 
ing Hilary term : 

John Alexander Taylor, of Portage-la-Prairie. 
Alexander Donald Cameron, of Brandon ; 

And thb following admitted as Attorneys : 

Frank Mulvey, of Winnipeg. 

JoHn Alexander Taylor, of Portage la Prairie. 

William Henry Hastings, of Winnipeg. 

John Raglan Haney, of Winnipeg. 

John Donald Swanson, of Carberry. 



THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Winnipeg, Wednesday, July 20, 1892. 

Present: Mr. Campbell, Q.C., president; Mr. Perdue, treasurer; and 
Messrs. Aikins, Q.C., and Richards. 

Resolved, That it is with sincere regret that the members of Con- 
vocation have learned of the death of Mr. J. W. H. Wilson, of Portage la 
Prairie, formerly a Bencher, a regret which is also shared by the 
membership of the Bar. The Benchers desire to place on record their 
high appreciation of his character, ability, and the many engaging 
qualities which, in other lines of life, have won for him high appreciation 
and honour. 

Resolved, That a copy of the foregoing and of this resolution be 
forwarded to his widow. 

Ordered, That the insurance on the books in the library be increased 

by 16,000. 

Tuesday, OcroBSB 4, 1892. 

Present: Mr. Campbell, Q. C, president; Mr. Perdue, treasurer; 

*The minutes of the first three meetings of the Benchers here given 
being almost purely formal, it was not deemed necessary to publish them 
at the time. — ^£d. 
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Mr. Cameron, secretary; Meflsrs. Archibald, Macdonald, Q. C.» Hagsart 
and Aikinfl, Q. C. 

The president took the chair. 

Letter from the Minister of Agricalture, enclosing certificate of 
registration of copyright for vol. 7, Manitoba Reports, read and ordered 
to be filed. 

Letters read from C. P. Wilson, J. H. Howden, W. Bearisto, and A. 
Martin and ordered to be filed. 

Ordered, That Richardson's account be referred the finance com- 
mittee for consideration. 

Saturday, Octobbb 8, 1892. 

Present: Mr. Oampbell, Q. C, president; Mr. Perdue, treasurer; 
Mr. Oameron, secretary : Measrs. Archibald, £wart, Q. C, Haggart and 
Munson. 

The president took the chair. 

Report presented from the finance committee that the account 
presented by R. D. Richardson for printing the title and digest for volume 
7, Manitoba Reports, be paid, amounting to $142.80. 

After some discussion relative to the Reports the meeting adjourned. 

TUBSDAY, NOVBMBBB 29, 1892. 

Present : Mr. Oampbell, Q. 0., president ; Mr. Perdue, treasurer ; 
Messrs. Archibald, Macdonald, Q, C, Munson and Haggart. 

The president took the chair. 

Minutes of meetings held on July 12 and 20 and October 4 and 8 
were read and confirmed. 

Letter from D. A. Macdonald, of November 3, 1892, relative to 
unlicensed conveyancers read. 

Ordered, That the Secretary write him to furnish further information 
with regard to the transactions complained of. 

Letter from Archer Martin, dated November 28, 1892, with regard to 
reporting read and ordered to stand for consideration. 

Report from the examining committee, dated Nov. 16, 1892, present- 
ed and read. 

Ordered, That same be adopted ; that J. 0. Hickman, graduate, be 

admitted as a student at law and articled clerk, and that J. H. Leech be 

admitted as an attorney. 

Report from the examiners, dated November 28, 1892, presented and 
read. 

Ordered, That same be received and adopted except as to Royal. 

Ordered, That E. J. Wood, M. Gosset-Jackson and W. S. Palk, be 
admitted as students at law and articled clerks. 

That £. £. Sharpe. D. W. McKerchar and J. A. Maughan be allowed 
the first intermediate examination. 

That 6. F. Bradley and A. G. Hay be allowed the second intermedi- 
ate examination. 
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That D. H. TJrquhart and £. W. Pearson be admitte<\ as attorneys. 

That D. H. JQrquhart, J. H. Leech, F. Mulvey and W. F. Hull be 
called to the Bar. 

Petition from W. E. Macara received on Nov. 28, 1892, read and 
ordered to stand for consideration. 

Petition from members of the Bar and students received Nov. 25, 
1892, with reference to text books read and ordered to stand for con- 
sideration. 

Petition from C. H. Royal received Nov. 29, 1892, read and referred 
to the examining committee to report upon at the next meeting. 

Petition from £. J. Goodridge, dated December 10, 1892, and letter 
from him, dated October 24, 1892, read and referred to the discipline 
committee. 

Report from the finance committee of Nov. 17, 1892, read and ordered 
to be confirmed. 

Ordered, That W. Bearisto and G. W. Baker be appointed auditors 
and that the treasurer's statement for 1892, be printed and distributed 
after the same has been audited. 

Ordered, That Convocation meet on Friday, December 2, at 4 o'clock. 

[The large number of cases in this issue has crowded out the rest 
of these minutes till March. — £d. 
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The Hudson's Bay Company's Land Tenures and 
the Titles of the Selkirk Settlers. 



2. Of the possession of Assiniboia by the HudsorCs Bay 
Company, — (Cont.) 

It is unfortunate that the exact date of the Company's 
re-possession of Assiniboia cannot be accurately determined 
in the absence of original documentary evidence, for that 
which is available is conflicting. Ross (v) says : 

For the first ten or twelve years, it (the colony) was under the man- 
agement, of Lord Selkirk's authority, as lord paramount ; and after that 
in consequence of his death, it fell into the hands of his Lordship's 
executors, who found it convenient to transfer the government of its 
aflOBdra into the hands of the Ck>mpany, as noticed in the last chapter. 
This arrangement lasted about twelve years more, till the present time 
(1835), when we have to regard it as the property of the Hudson's Bay 
Company by right of purchase. 

And further (w) : 

Nor was it till many years after the settlement became virtually the 
Company's own proi)erty, that the isjcX was made known to the people, 
and then by mere chance. Till this eventuality the people were under 
the persuasion that the colony still belonged to the executors of Lord 
Selkirk, and were after given to understand so. 

But Hargrave (x) assigns the date a year later : 

In 1836 the Hudson's Bay Company repurchased from the heirs of 
Lord Selkirk the whole tract of country ceded to his Lordship in 1811 . 

(v) Ibid, p. 170. {w) Ibid, p. 173. (x) Bed River, p. 80. 
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This step was taken as the best means of patting an end to the oomplii 
tions arising from the tenure of the country by Lord Selkirk's represen- 
tatives. The sum paid by the Company was about £84,000, and was 
meant to reimburse Lord Selkirk's heirs for the laige sums his Lordship j 

had spent in improving and settling the colony. This transaction was i 

without prejudice to the interests of all colonists who had purchased land 
between 1811 and 1836. 

The Rt. Hon. Edward Ellice, M.P., a man all powerfdl 
in the councils of the North-West and Hudson's Bay Com- 
panies and '^ perfectly acquainted with the constitution of 
both," in his evidence before the House of Commons com- 
mittee in 1867, speaking of the purchase from Lord Selkirk, 

says : (y) 

The Hudson's Bay Ck>mpany have a laige mass of property (Red 
River Settlement) which they repurchased from. Lord Selkirk in 1836 for 
a considerable sum of money. They thought it better to extinguish Lord 
Selkirk's right, and not to have separate interests in the country. 

And again : 

Q. 5985. In the same statement which has been laid before this 
Committee, I observe an item of 84,111/. paid to Lord Selkirk for the Red 
River settlement ? 

A. That is the money actually paid to Lord Selkirk, with interest 
added to it. The honourable gentleman is aware that when merchants 
make a purchase they open an account, and they debit to that account 
the money which the estate cost them, and they add the interest, and 
deduct any revenue or receipt which they have had &om it since ; and 
the 84,000/. is the balance of such an account. 

Q. In 1836, as you have already stated to the Committee ? ' 

A. Yes. 

Q. Chairman — Rt. Hon. Henry Labouchere.] Deducting your pro- 
fits? 

A. Yes. I am afraid there are no profits ; it is the accumulation of 
interest. I 

Before the same committee, Sir Oeorge Simpson, who 
had at that time been for 37 years the Oovemor over the 
whole of the Company's territories and affairs in Korth | 

America, gave still another date as that of the repurchase : 

Q. 1776. Previously to 1834 the Red River Settlement belonged to 
Lord Selkirk, did it not ? 
A. Yes. 

{y) Report from Select Ck>mmittee on the H. B. Co., 1857. {{ 6839, 
5931. 
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Q. It had been sold a long time previoosly by the Hudson's Company 
to his Lordship for the purposes of colonization ? 
A. Yes. 

Q. He re-transferred it to the Company in 18S4 ? 
A. Yes. 

Q. And you paid his Lordship for that acquisition ? 
A. Yes. 

Sir Edmuod Head, Bart., Governor of the Company, 
writing (^) on November 11, 1863, in reply to the Duke of 
Newcastle's suggestion as to the introduction of the direct 
authority of the British Government in Rupert's Land said : 

In 1834 the Hudson's Bay Company repurchased this district (Assi- 
nihoia) from Lord Selkirk for a consideration estimated at upwards of 
£80,000. 

But that 1886 was considered by the Canadian Govern- 
ment in 1878 as being the correct date may be inferred 
from the Act, 86 Vic. cap. 37. This made provision for 
the Lieutenant-Governor of Manitoba setting aside lots or 
tracts of land in that province, not exceeding in the whole 
forty-nine thousand acres, for the purpose of making free 
grants thereof to such persons then resident in the province 
as were original white settlers who came into the Red 
River country under the auspices of Lord Selkirk between 
the years one thousand eight hundred and thirteen and 
tliirty^t;e, both inclusive, or children of such original set- 
tlers not being half-breeds. 

Even were Sir George Simpson's statements before the 
Select Committee generally entitled to weight, and it is 
well known that they were not, in a matter of dates such 
as this his memory would be very apt to be defective and 
not at all as liable to be correct as the deliberate assertion of 
Hargrave, who for many years held a very responsible posi- 
tion in the Company's service at Fort Garry, where he had, 
as he tells us truly in his preface, ^' constant recourse to 
documents connected with the government," and " care- 
fully consulted authorities on every point in which doubt 

(t) Hudson's Bay Co., Correspondence etc., London, 1869, p. 26. 
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rested on [his] mind." Sobs gives no reason for fixing 
the date at 1885, and his manner of stating the fact is 
rather loose, and the eame remark applies to Sir Edmund 
Head's letter. 

In favour of 1886 we have Mr. Ellice's positive state- 
ment, and he was in the best position to know the truth, 
Hargrave's corroborative testimony, and lastly the pro- 
vision of the Act of Parliament formally recognizing the 
rights of the EarFs settlers up to 1886, being between 1813 
and 1885 inclvMve^ and this exactly corresponds with that 
provision of the Earl's will which directed his executors 
immediately after his death (1820) to enter into possession 
of his lands but not to hold them for a period exceeding 
fifteen years. The effect of all the above evidence may 
be fairly taken to be that, though there is ample proof 
of the very day on which the Earl took possession (a) of 
Assiniboia, yet the date of the relinquishment of the same 
by his executors to the Company is uncertain and only 
probable, though in default of any better evidence the year 
1886 must hereafter in these pages be taken as the correct 
one. 

The Company after having got sole control of Assini- 
boia granted a large number of lots and parcels of land to 
their own servants and to strangers, the nature of which 

(a) AnUt p. 136 ; and also the following certificate of Peaceable Pos- 
sesBion given by the H. B. Co.'s officers at the Forks : — 

Be it remembered that on the fourth day of September, in the year 
one thotunnd eight hundred and twelve, at the Fork of Bed River peao&> 
able and quiet poesession of the land and hereditaments by the within 
Indenture (AnUf p. 133) granted and enfeoffed or otherwise assured or 
expressed and intended so to be was taken, had and delivered by the 
within named William Hillier, one of the attomies for that purpooe 
appointed, unto the within named Miles Macdonnell, Esquire, who was 
duly authorized to receive the same to and for the use of the within 
named Earl of Selkirk, his heirs and assigns according to the form and 
effect of the within written Indenture, in the presence of 

(Sd.) Jko. McLbod, 

(Sd.) RoDK. McKsNsn. ^Mm, 
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grants and the legal effect thereof will be inquired into in 
a following chapter. 

The negotiations by the Canadian Go^rnment for the 
acquisition of Rupert's Land and the Indian (Korth-West- 
em) Territories and the extinguishment of the rights of 
the Company therein culminated in the surrender by the 
Company to Her Majesty on the 19th November, 1869, 
but subject to certain terms and conditions, of all its 
" rights of government, and other rights, privileges, liber- 
ties, franchises, powers and authorities granted or purport- 
ed to be granted to " it by its charter '^ and also all similar 
rights which may have been exercised or assumed by the 
said Company in any parts of British Korth America not 
for^liDg part of Rupert's Land, or of Canada, or of British 
Columbia, and all the lands and territories (except and sub- 
ject as in said terms and conditions mentioned) granted or 
purported to be granted to the said Governor and Com- 
pany by the said Letters Patent." 

This deed of surrender (6) was duly accepted by Her 
Majesty on the 22nd June, 1870, and by order-in-council 
of the following day it was declared that from and after the 
fifteenth day of July, 1870, Rupert's Land and the North- 
Western Territories should, upon certain terms and condi- 
tions, be admitted into and become part of the Dominion of 
Canada. The terms and conditions numbered fifteen, (e) 
but the only ones which concern the subject under discus- 
siou are the following : 

10. AU titles to land up to the eighth day of March, 1S69, conferred 
by the Omipany, are to be confirmed. 

11. Any claims of Indians to compensation for lands required for 
purposes of settlement shall be disposed of by the Canadian Government 
in communication with the Imperial Government ; and the Ck>mpany 
shall be relieved of aU responsibility in respect of them. 

{To be continued.) 

(b) Copy in Statutes of Canada for 1872, p. Ixxvii. 
(e) Ibidy p. Izv. 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



WiNNiPBQ, Fhiday, Dbcembkb 2, 1892. 

Present : Mr. Campbell, Q. C, president ; Mr. Perdae, treasarer ; 
Mr. Cameron^ secretary: Messrs. Aikins, Q. C, Archibald, Haggart, 
Macdonald, Q. C, and Munson. 

The president took the chair. 

The minutes of the last meeting were read and confirmed. 

On the petition of W. E. Macara received on Nov. 28, 1892, coming on 
for consideration, Mr. C. P. Wilson asked for and obtained leave to 
address th^meeting on behalf of the petitioner. 

Ordered, That in view of ail the circumstances of the case and of the 
great lapse of time that has taken place, the Benchers do not feel justified 
in granting the prayer of the petition with reference to the refund of fees 
paid in June, 1882. 

Report presented from the discipline committee dated December 1, 
1892, with reference to the petition of E. J. Goodridge. 

Ordered, That the same be received and adopted. 

Note. — Mr. Munson took no part in this proceeding owing to his 
having been consulted in the matter professionally. 

Report presented from the examining committee, dated December 1, 
1892, with reference to to the petition of C. H. Royal. 

Ordered, That same be received and adopted and that C. H. Royal 
be called to the Bar. 

On the petition of the students with reference to lending out text 
books coming on for consideration, it was ordered that it be not granted 
except as to any text books in the library where there is more than one 
edition, in which case the other editions can be lent. No volume to be 
retained by a student for more than two weeks. 

Letter read from Ghent Davis, dated December 2, 1892. 

Ordered, That Mr. Davis be engaged to complete the current volume 
(8) of the Reports. For the remaining work on which volume he is to 
be paid the sum of 1250, one half on his completing, to the satisfaction of 
of the reporting committee, 600 pages of the volume, and the remainder 
of said sum on his completing the index, table of cases cited and digest ; 
such sum to be accepted by Mr. Davis in full for all services rendered to 
the Law Society up to the completion of said volume. 
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Ordered, Thiit Mr. W. A. Taylor be appointed aoiBtant reporter at a 
salary of 120 per month until further resolution. 

Ordered, That the question of future reporting be taken up during or 
before next term. 

Ordered, That the bonus of $40 a month to the Wettem Lasw Tima 
be continued for November and December. 

WxDNXBDAY, Dbcbmbkb 7, 1892. 

Present : Mr. Oampbell, Q. C, president ; Mr. Perdue, treasurer ; 
Mr, Oameron, secretary ; Messrs. Ewart, Q. C, and Munson. 

The president took the chair. 

Letter read from Oanon Matheson, dated Nov. 22, 1892, with refer- 
ence to the primary examination. 

Ordered, That Mr. Ewart, Q. C, and Mr. Cameron be appointed a 
committee to consider the suggestions made by Oanon Matheson. 

Letter read from D. A. Macdonald, dated Dec. 2, 1892, with reference 
to unlicensed conveyancing. 

Ordered, That the Secretery write Mr. Macdonald that if he will 
send the society information as to the transactions complained of, verified 
by statutory declarations, the society will lay the same before the 
Attorney-General. 

Mr. Cameron asked leave to introduce a by-law to re-instate W. B. 
Black on payment before January 1, 1893, of the following fees in arrear 
and fines : 1888— «22.50 , 1889— $13.50 ; 1890— $13.50 ; 1891— $13.60 ; 1892 
—$11.50 ; total $75.50. 

By-law introduced and read a first and second time. Bules suspended 
and by-law read a third time and numbered 21 and ordered to be en- 
grossed and sealed. 

TuBBDAY, Januabt 10, 1893. 

Present : Mr. Campbell, Q.C., president ; Mr. Perdue, treasurer ; and 
Messrs. Aikins, Q.C., Haggart and Munson. 

Letter read form the examiners, Mr. Patterson and Mr. Wade, 
asking for an increase in their remuneration and that in case the benchers 
could not see ^their way to this, that their [resignations, as examiners, be 
accepted. 

Ordered, That the resignations be accepted as the benchers regret 
that in view of the present state of the finances of the society, they can- 
not grant the request advanced. 

Ordered, That the Secretary give notice that applications will be 
received for the positions of two examiners, the salary to be $150 each per 
annum ; such notices to be given not later than Friday, Jan. 20. 

Letter read from J. T. Buhner, dated Jan. 2, 1893, with reference to 
the statutes of Nova Scotia. 
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Ordered, That the Secretary write him the Society is not at present 
in need of the books he offers. 

Ordered, That the Secretary be instmcted to insure the law reports 
at Portage la Prairie and Brandon. 

Monday, January 23, 1893. 

Present: Mr. Campbell, Q. C, president; Mr. Perdae, treasurer; 
Mr. Cameron, secretary ; Messrs. Aikins, Q. C. Haggart and Monson. 

The president took the chair. 

Ordered, That Mr. I. Pitblado and Mr. A. Whealler be appointed ex- 
aminers to the society ; the salary to be 137.60 each per term ; the 
appointments to be held at the pleasure of the benchers. 

Letter from Ghent Davis, dated Dec. 27, 1892, accepting the proposi- 
tion for completion of vol. 8, read and ordered to be fil^. 

Monday, Fesbuary 6, 1893. 

Present: Mr. Cameron, secretary; Messrs. Aikins, Q. C, Haggart, 
Munson and Joseph Martin. 

Mr. Cameron took the chair. 

Report from the examining committee, dated January 26, 1893, read 
and ordered to be adopted. 

Report from the examiners, dated February 6, 1893, presented and 
read. 

Ordered, That same be adopted except as to S. R. Wright. 

Ordered, That J. Singer and D. Smith be admited as students-at-law 
and articled clerks. 

Ordered, That J. 0. Hickman be allowed the first intermediate 
examination. 

Ordered, That F. H. Mitchell and W. Hart-McHaig be allowed the ' 
second intermediate examination. 

Ordered, That F. Mulvey be admitted as an attorney and that F. L. 
Davis be allowed his final examination for attorney. 

Ordered, That J. A. Taylor, W. H. Hastings, J. D. Swanaon and J. R. 
Harvey be admitted as attorneys. 

Ordered, That J. A. Taylor and A. D. Cameron be called to the 
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DE PR/ESENTI. 



THE BAR AND THE COURT HOUSE. 

A meeting of the Winnipeg bar was held in this city 
on the 27th ultimo to consider the court house question.. 
The following members were present at one time or another 
during the discussion : Messrs. Campbell, Q. C, Mulock, 
Q. C, Haggart, Perdue, Munson, Jameson, Howard, 
Allan, W. J. Tupper, McCreary, Davis, Wade, A. Martin, 
Harvey, Bain, Haney, Urquhart and Whealler. Mr. J. 
W. Sifton, inspector of public buildings, was present with 
the plans of the proposed building. 

At the request of the meeting Mr. Campbell took the 
chair and Mr. Wade acted as secretary. 

Mr. Munson spoke at some length and considered that 
the present was the opportunity to secure a long felt want, 
a down town court house, " the Osgoode Hall of Mani- 
toba." As the government was prepared to spend $85,000 
on an addion to the present inconvenient building he 
thought that if the bar made a combined effort the govern- 
ment could be induced to build down town and utilize the 
present building as a Normal School or otherwise. He 
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would be prepared to vote as much as $15,000 of the funds 
of the Law Society to effect this object and moved, second- 
ed by Mr. Mnlock, '^ That this meeting of the legal profes- 
sion of Winnipeg is strongly in favour of the court house 
and land titles office being located near the centre of the 
city." 

Mr. Wade thought that the benchers had shown a 
great want of interest in the matter and should have be- 
stirred themselves during the session instead of waiting 
till this late hour ; the suggestion to assist the govern- 
ment monetarily would, he felt sure, put a favourable 
phase on the matter. 

Mr. Perdue was of the opinion that while a down town 
court house was very desirable, yet unless all the various 
courts, term, assize and county, could be brought down 
there was very little use in separating them and leaving 
some down town and some up, away from the library ; 
this would cause more annoyance than at present ; the 
legal profession had already amply assisted the Province 
as the Law Society's building fund of $40,000 had been 
appropriated by the late government and never accounted 
for. He did not believe that the benchers could in justice 
to the outside profession vote away a very large sum of 
money to assist the government in the purchase of a court 
house practically for the convenience of the Winnipeg bar ; 
this would necessitate increased fees and be most unfair on 
the country practitioners ; he believed it would require a 
special act to legalize such a step ; the Law Society already 
furnished a very valuable law library for the purpose of 
the administration of justice and should not be asked to do 
more. 

Mr. McCreary believed that the accommodation at the 
Land Titles Office was already over taxed and some provis- 
ion would have to be made to increase it within a year or 
two. 
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Mr. Howard considered that the benchers were lax in 
not having looked after the matter ere now, but supported 
the resolution. 

Mr. Archer Martin hoped a down town court house 
embracing all the courts could be procured ; at the same 
time he thought Mr. Perdue's contention as to the illegal- 
ity of the payment over of a large portion of the Society's 
funds and the injustice to the outside practitioners should 
be carefully considered and nothing done that would mili- 
tate against them. 

Mr. Munson said that he thought this difficulty could 
be got over. 

The resolution was carried unanimously. 

Mr. Howard moved, seconded by Mr. Allan, 

That Heber Archibald, Isaac Oampbell, R. W. Jameson, F. C. Wade, 
W. R. Mulock, Alex. Haggart and J. H. Munson be appointed a commit- 
tee to wait upon the government for the purpose of presenting the views 
of this meeting as to the location of the proposed new court house, and to 
oige upon the government the reasons which exist for the establishment 
of the court house and land titles office as near the business centre of the 
city as possible. 

Carried unanimously. 

The chairman then stated that he thought it would be 
advisable for the meeting to express itself in favour of a 
cash grant to the government, the difficulty of purchase 
might be got over by taking a lease. 

Mr. Haggart thereupon moved, seconded by Mr. 
Jameson, 

That in the opinion of this meeting the Law Society of Manitoba 
should in consideration of being given permanent quarters for the law 
library and other law society purposes in the new building, make a liberal 
contribution towards the purchase of a site for the proposed new court 
house in the business portion of the city. 

Carried unanimously. 

A vote of thanks was then passed expressing the meet- 
ing's appreciation of the courteous act of the government 
in allowing the attendance of the inspector of public build- 
ings with the plans. 
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On the 8rd instant certain of the bar meet the Board of 
Trade and asked that body to co-operate with them, which it 
did by appointing a committee, which with the committee 
appointed at the bar meeting and others, met, on the 4th 
instant, the Attorney General and the Minister of Pablic 
Works and urged the erection of the court house as above 
mentioned. 

The Attorney-General replied that in view of the exist- 
ing circumstances and the opposition that would surely be 
raised in the House he could not hold out much hope of 
the request being complied with, yet it would be duly con- 
sidered by the government. 



Since the above it has been announced that the proposed 
addition to the present court house will be at once pro- 
ceeded with. 

A MALICIOUS ATTACK. 

We lately received a copy of a pamphlet, which has 
been distributed broadcast, entitled " ITie Greatest Farce 
of the latter part of the nineteenth century. Justice Peg 
and his Justice Shop in the City of Win. In four Acts.'* 

It is issued anonymously and is a fierce attack on the 
officials of the Police Court of this city in regard to the con- 
duct of certain recent liquor prosecutions. The character 
of the pamphlet may be ascertained from the following 
description of " Justice Peg.'' " A retired soldier, knows 
little of law, less of justice, nothing of the analysis of evi- 
dence, and whose decisions depend largely upon the condi- 
tions of his stomach and rheumatism. Prominent features 
in his decisions are bumptious assumption and relentless 
prejudice." 

The only true statements in that extract are that Col. 
Peebles, who plainly is meant, is a retired soldier, and that 
he knows little of law ; even this last assertion must fairly 
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be qualified to " general law," for he has a very fair know- 
ledge of the legal bearing of euch cases as come before him ; 
more he does not pretend to. But even supposing that he 
knew little of law, we have no hesitation in saying that 
Col. Peebles^ an officer and a gentleman in every sense of 
the word, is quite incapable of doing anything which is 
not upright, nor would he allow any improper considera- 
tions to influence him in what he believed to be the con- 
scientious discharge of his duty. Mistakes in judgment he 
may make (and who does not ?), mistakes in principle, 
never. 

We think it would certainly be better if, in a city the 
size of this, a professional man were appointed, for his legal 
training would be of great assistance in the determi- 
nation of the often important questions coming before the 
police magistrate. This may be ground for a proper repre- 
sentation to the powers that be. It does not justify a false 
and malicious attack on a conscientious and painstaking 
official, even if he do occasionally err. 

The reflections on the chief of police and clerk are not 
entitled to more weight than those above noticed. The 
intellectual and physical standard of the police force in this 
city is high and the quiet and orderly state of the town 
and absence of crime are the best evidence of efficient 
work. 

The authorship of the pamphlet has been ascribed to a 
member of the profession, we trust, erroneously, for anony- 
mous literature of this class is a very low class and Mr. 
Justice Lopes was right when he said that he ^' looked 
upon a man who could write an anonymous letter for the 
purpose of injuring another as little better than an 
assassin." 

Further consideration of the pamphlet may be dismissed 
for it is so virulent and palpably malicious that it defeats 
its own object. We have no sympatKy with temperance 
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visionarieB, nor prohibitionists, nor sumptuary enactments 
of any kind, bat if the licence holders are wise they will 
restrain further attacks of this nature. 

If this brochure were only clever it might be forgiven, 
but it is sadly stupid, and paper and type, not brains, have 
been wasted in its composition. 

THE LAW JOURNAL ASTRAY. 

The London Law Journal is generally most reliable, 
but it was not very fortunate when, in its issue of Febru- 
ary 25 last, it allowed the following note to get into its 
columns : 

" The Benchers of the Toronto Law Society recently 
" considered the question of admitting women to practise 
^^ law. The result was the adoption of a resolution, by the 
" largest majority yet recorded, admitting women." 

There is no such a body as the Toronto Law Society ; 
we presume the Law Society of Upper Canada is meant. 
The right to be called to the bar was refused and women 
are to be admitted as solicitors only. The expression the 
" largest majority yet recorded " is most misleading. The 
resolution waa carried by the casting vote of the chairman, 
practically under duress, and against the wishes, we firmly 
believe, of the overwhelming majority of the legal profes- 
sion in our sister province. We would refer our contem- 
porary to the article in our January issue, "Women as 
solicitors in Ontario." 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Winnipeg, Thursday, February 16, 1893. 

Present : Mr. I. Campbell, Q.C., President ; Mr. Perdue, 
Treasurer ; Messrs. Aikins, Q.C., Haggart and Munson. 

The president took the chair. 

The petition of S. R. Wright, presented on 9th Febru- 
ary, 1893, presented and read. 

Ordered that same be refused. 

The petition of E. G. Henham, presented and read. 

Ordered that he be admitted as a student at law and 
articled clerk as of Hilary Term. 

Letter read from Mr. D. A. Macdonald, dated 13th 
December, 1892, inclosing statutory declaration as to evi- 
dence against William Richardson for practising as an un- 
licensed conveyancer. 

Ordered that if a prosecution against Richardson be 
undertaken by Mr. Macdonald or any other member of the 
Society in Portage la Prairie, this Society will contribute 
a sum not exceeding $30 towards the costs of such prose- 
cution. 

Report presented from the auditors, dated 17th Jan- 
uary, 1898, and filed. 

The treasurer presented his annual statement for the 
year 1892, duly audited ; same received and filed. 

Wednesday, March 30, 1893. 

Present : Mr. Campbell, Q.C., President ; Mr. Perdue, 
Treasurer ; Messrs. Aikins, Q.C., Ewart, Q.C., Archibald, 
Haggart, Munson and Richards. 



32 Westb&n law Tiiiite. April 

The president took the chair. 

Ordered that the Quehec Official Reports for the year 
he ohtained and placed in the library. 

Letter read from Mr. Oassidy, dated 11th March, 1898, 
suggesting an exchange of the Manitoba Law Reports for 
the British Columbia Law Reports. 

Ordered that the secretary write Mr. Cassidy that the 
publishers of the British Columbia Law Reports have a 
standing order to supply same and the Benchers do not 
consider an exchange would be desirable. 

Ordered that a committee consisting of Mr. Campbell, 
Q.C., Mr. Perdue, Mr. Aikins, Q.C., Mr. Archibald, Mr. 
Ewart, Q.C., Mr. Haggart, Mr. Munson, and Mr. Richards 
be authorized to wait on the Government to ascertain if 
the Court House proposed to be built could not be built 
down town. 

Letter read from Mr. Archer Martin, dated 25th March, 
1893, with regard to bonus to the Western Law Times. 

Ordered that Mr. Ghent Davis be appointed reporter 
to report volume 9 Manitoba Reports, for the sum of six 
hundred dollars, and Mr. W. A. Taylor be retained to 
assist, as at present, at ^20 per month until the volume is 
completed. Mr. Davis to be paid ^200 on completing 300 
pages, ^200 on completing 600 pages, and the balance on 
completing the volume, including index, digest, etc. 

The reporter to send head notes of cases to the editor 
of the Western Law Times for publication, such head notes 
to be furnished immediately on receipt of the judgments. 
The editor of the Western Law Times be paid ^2 per page 
for all notes of cases so furnished and minutes of the pro- 
ceedings of the society published by him. 
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FLOTSAM AND JETSAM. 



LORD BACON ON REPORTING. 

The following interesting passage on this subject occurs 
in Lord Bacon's "Advancement of Learning " (Book VIII, 
ch. 3, ss. 73-75) :— 

"Above all, let the judgments of the supreme and 
principal courts be diligently and faithfully recorded, espe- 
cially in weighty causes, and particularly such as are 
doubtful, or attended with difficulty or novelty. For 
judgments are the anchors of the laws, as laws are the 
anchors of the state." 

" And let this be the method of taking them down : — 
1. Write the case precisely, and the judgments exactly, at 
length. 2. Add the reasons alleged by the judges for 
their judgment. 3. Mix not the authority of cases, brought 
by way of example, with the principal case. 4. And for 
the pleadings, unless they contain anything very extra- 
ordinary, omit them. 

" Let those who take down these judgments be of the 
most learned counsel in the law, and have a liberal stipend 
allowed them by the public. But let not the judges med- 
dle in these reports, lest favouring their own opinions too 
much, or relying upon their own authority, they exceed 
the bounds of a recorder." — Irish Law Times. 



■I 



HONOURABLE AND LEARNED" IN THE COMMONS. 



On March 2, Dr. Farquharson asked the First Lord of 
the Treasury whether, in order to carry out more effectually 
the principle of the absolute equality of all members of the 
House, he would consider the propriety of depriving mem- 
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bers of the bar of the exclusive privilege they now enjoyed 
of being addressed as '' honourable and learned." 

Mr. Bentoul asked whether, if this right was to be 
taken away, the right hon. gentleman would get rid of 
the practice of those who put themselves down as " Doc- 
tor." 

Mr. Gladstone : — I think it is evident to my hon. friend, 
from what has already taken place, that if we opened ap 
this matter we might become involved in great complica- 
tions. My hon. friend will take note that this is a matter 
entirely of private judgment and free independent practice, 
in which it would be very dangerous for me to attempt to 
interfere. — Irish Law Times. 

LAWYERS IN THE BRITISH COMMONS. 

It is frequently said that the House of Commons con 
tains too many lawyers, and the most abusive epithets are 
sometimes hurled against the members of the bar who seek 
to enter parliamentary life. It would appear, however, 
that the constituencies do not share this feeling of hostility. 
The latest addition to the House of Commons, Mr Beckitt, 
who has been returned for Ponteftact, is a member of the 
bar. He makes the sixty-eighth barrister returned to the 
Present parliament. The total number of lawyers in the 
legislature is one hundred and thirty-three. The barristers, 
as we have said, are sixty-eight in number ; the Q.C.'s are 
forty-six and the solicitors nineteen. The first thought 
that arises in connection with the large body of lawyers in 
the House of Commons, is one of wonder that there should 
be any vagueness about the clauses of the bills that are 
passed. It is impossible to think that in giving their sup- 
port to bills which lead to litigation they are prompted by 
any feelings of kindness towards the profession to which 
they belong. — Law Journal. 
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JUDGE'S NOTES OF EVIDENCE. 

The Lord Chief Justice, who was sitting with Mr. 
Justice Cave in a Divisional Court of Queen's Bench last 
week, made some very strong remarks regarding Mr. Com- 
missioner Kerr failing to take proper notes in cases which 
are tried before him in the City of London Court, thereby 
putting suitors to the expense of having shorthand notes 
taken. The particular case which brought the matter to 
His Lordship's notice was that of Baker v, Fraser and 
another, in which the Commissioner had failed to take 
notes, telling the counsel engaged that he never took a 
note except upon a point of law being raised, and added 
that the parties could take the shorthand writer's notes as 
the official notes. The Lord Chief Justice, in commenting 
upon the course adopted by the commissioner, said it had 
been brought before the courts again and again, and char- 
acterized it as a course which involved cruel, vexatious and 
annecessary hardship and expenses upon suitors. The 
strong intimation which had been given, not only by him- 
self, but by other judges who sat with him, the commis- 
sioner had totally disregarded. Mr. Justice Cave said he 
ivas entirely of the same opinion as the Lord Chief Justice 
It was not often that he expressed such a wish, but he 
hoped that the observations that had been made would be 
remembered. — Law Journal, 

A TRUE "WILLIAM." 

" If you were a — a jury, Clara," said the embarrassed 
young lawyer, hesitatingly, " I could plead my cause with 
more self-possession. In the courts of — er— of love I don't 
think I can claim to be a first-class advocate." '' Perhaps 
you have not had an extensive practice in such courts, 
William," suggested the maiden, softly. " That's it, ex- 
actly, Clara !" eagerly rejoined the young man, moving his 
chair a little nearer. '' I'm a new hand at this business. 
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But if I could feel the jury — ^" " Meaning me ?" 
wasn't prejudiced against the advocate — " "Meaning 
you?" "Yes— why, then, I might—" "What kind of a 
jury are you considering me, William ?" she asked with 
eyes downcast. "A — ^hem — common jury of course. You 
couldn't be a grand jury you know, dar — " " Why not?" 
" Because I don't plead before grand juries." " I think, 
William," said the young girl blushing, "I would rather 
for this occasion be considered a grand jury." " Why ?" 
" Because" — and she hid her face somewhere in the vicin- 
ity of his coat collar — "I have found a true Bill." — Tit- 
Bits. 

RECREATIONS OF LAWYERS. 

Angling (salmon fishing, perhaps, excepted) is not a favourite sport 
with lawyers. It is, as old Isaac Walton calls it, " the contemplative 
man's recreation," and the lawyer is the reverse of contemplative. Lord 
Bacon was, indeed, a notable exception, but his " contemplative planet " 
went near to marring his fortunes. Hence the average lawyer is inclined 
to indorse Ihr. Johnson's uncomplimentary definition of a fishing rod. 
What anglers there are are mostly Chancery barristers ; yet Lord West- 
bury delighted in a day's trout fishing, indeed it was almost the only re- 
laxation he allowed himself while Chancellor. Cricket on the other 
hand, like Catholic truth, is received, semper j ubique, ab omnibus. To play 
it scientifically, to play in county matches, requires more time than the 
practising lawyer can afford, but to play it in an amateurish way is open 
to all. The present writer, then a very small boy, used to play at this in- 
vigorating pastime with the late Serjeant Parry, and he has a lively 
recollection of the portly serjeant tripping on one occasion in his fielding, 
and measuring his length on the .greensward. " Many a rood he lay." 
Only quite recently Mr. Justice Grantham broke his leg in the most 
honourable manner in assisting at a village cricket match. Sir Alexan- 
der Cockbum's ruling passion was yachting. Mr. Justice Wills has ac- 
hieved distinction as an Alpine climber. It was while bathing that the 
late lamented Lord Justice Thesiger was struck by a wave which caused 
his untimely death. Sir Frederick Pollock is an expert swordsman. 
That ** admirable Crichton, Mr. Justice Chitty," is a£ much at home with 
the racquet and the oar as he is with the technicalities of equity, to quote 
only a few instances of the physical vigour and versatility of the F^nglii^K 
Bar and Bench. 

Biding, says the poet, Matthew Green (and rightly), 
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" I reckon very good, 
To brace the nerves and stir the blood/' 

liord CSampbell rode every morning to Westminister Hall and back in the 
evening. So did Lord Abinger, though very corpulent ; so did Malins, 
V. C, to Lincoln's Inn, 'till he broke his arm. Many a hard-worked bar- 
rister, Sir Horace Davey included, takes his morning gallop in the Row. 
In the old days, when judges rode the circuits, riding was a very necess- 
ary judicial accomplishment, but in Lord Tenterden's time this had 
yielded to the postchaise, and when Lord Tenterden was recommended 
horse exercise he distinctly declined, saying he should certainly fall off, 
like an ill-balanced sack of com, as he had never crossed a horse any 
more than a rhinoceros ; which reminds one of Lord Macaulay's remark 
when he was offered a horse to take him as minister to Windsor : ** If 
Her Majesty wishes to see me ride, she must order out an elephant." The 
accident which Lord Tenterden apprehended did be&ll Mr. Justice Twis- 
den on the last occaasion on which the judges went in possession to West- 
minister Hall on horseback. The procession, once settled for the march, 
proceeded statelily along. But when it came to straights and interrup- 
tions " for want of gravity in the beasts and too much in the riders," as 
Boger North expresses it, " there happened some curvetting which made 
no little disorder, and Judge Twisden, to his great affiright and the con- 
sternation of his grave brethren, was laid along in the dirt." Need it be 
added that the learned judge arose vcUde iraius, 

Cicero could be a lawyer, and a man of letters also. Lord Coleridge 
is so too, happy in a double inheritance of genius, but the combination 
is a rare one, though many a lawyer quits the thorny roads of jurisprud- 
ence for the "primrose path" of literature. Sir William Blackstone 
seems to have felt their incompatibility when he wrote " The Lawyer's 
Farewell to his Muse," and said a fond adieu to the " Delilahs of the Imag- 
ination " before embarking on the stem task of " The Commentaries : " 
feeling himself, however, as he did so, like " an exile " going from home. 

In the same devoted spirit Mr. Feame, when he dedicated himself to 
Contingent Remainders, burned all his profane library and wept over its 
flames, mourning more especially in this great act of renunciation for the 
Homilies of St. John Chrysostom to the people of Antioch, and for the 
comedies of Aristophanes ! It is not recorded that Feame ever returned to 
his scholarship, but Blackstone still found time to make critical remarks 
on Shakespeare, as another great judge of our own day has found time in 
his translation of the jEneid to reproduce for us " the stateliest measure 
ever moulded by the lips of man." Such " wantonings with the muse," 
as Kirke White would call them, are not in vain. They have left their 
impress on the luminous and eloquent diction of the commentaries, they 
are discemable in the finish of Lord Justice Bowen's judgments. Lord 
Selboume's reputation as a lawyer is none the worse because among the 
vulgar hustle of a^QBiirs his life, as has been well remarked, " has been 
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elevated and ennobled by an element of ethereal texture, that love of 
I)eotry which has given us * The Book of Praise/ " — Law Gazette, 

LEGAL STRATAGEMS. 

Probably it is not too much to say that many a cause apparently 
hopeless from the first has taken an unexpected turn by an accidental 
happy hit or the prompt adoption of some smart ruse on the part of 
counsel. 

A celebrated barrister with whom cross-examination was a fine art 
once confidentially told an adverse witness in the box that he k;^ew he pos- 
sessed the key of the legal situation, that he held a most important 
secret. 

" And, mind you," added he with measured emphasis, " I am going 
to get it out of you." And he did, for the witness was demoralised in 
anticipation by the lawyer's emphatic and cock-sure warning. 

Brougham, while practising at the bar, once tried the experiment of 
magnetizing an adverse witness giving evidence, and succeeded in a re. 
markable manner without speaking a word. Seating himself immediate- 
ly before the witness, he fixed him with his eye till the poor man blushed, 
stammered, and finally collapsed in nervous confusion, probably leaving 
his most important evidence unsaid. 

An eminent barrister still practising on the Midland Circuit, and 
famous for his power in cross-examination, had once to defend a man 
chax^d with poisoning his master. The principal witness for the prose- 
cution was a fellow-servant, who swore that he detected the prisoner in 
the act of mixing a white powder with the hot water and spirits which it 
was his duty to supply his master with every night on retiring to bed. 

The defending counsel in his cross-examination, was so deferential and 
polite to the witness that his manner as much excited the surprise of the 
court as it flattered the feelings of the witness himself. He was compli- 
mented upon his intelligent and straightforward replies, and finally 
questioned as to the finding of the remains of the powder in the glass, a 
fiurt to which he had sworn. 

" After what transpired you had no doubt that it was the arsenic 
which caused the illness of your master?" asked the counsel, directing a 
look of indignation at his own client, the prisoner in the dock. The 
witness assented. 

" Then you know something of the properties of arsenic ?" observed 
the other with an approving smile. The witness hesitated and replied in 
the negative. 

" Then," suddenly thundered the barrister, flashing his eyes upon 
him, " how did you know the powder to be arsenic? " 

The transition was so sudden that the man was carried out in a fit. 

The defence was that the white powder was nothing more than the 
harmless sugar provided with hot punch, while the real poison had been 
added by another hand. 
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At the next asBlzes the prisoner and the witness had changed places, 
when the latter was proved the real culprit, — a fact suspected and worked 
upon by the astute counsel from the first. 

A still more clever ruse was that adopted by another counsel who 
ajfterwards attained to distinction, who had to examine a witness in a dis- 
puted wiU case. One of the witnesses to the will was the deceased man's 
valet, who swore that after signing his name at the bidding of his master, 
he then, also acting under instructions, carefully sealed the document by 
means of a taper by the bed side. The witness was induced to describe 
eveiy minute detail of the whole process, the exact time, the position of the 
taper, the size and quality of the sealing-wax, " which," said the counsel, 
glancing at the document in his hand, " was of the ordinary red descrip- 
tion?" 

** Red sealing-wax, certainly,'' answered the witness. 

" My Lord," said the counsel, handing the paper to the judge, " you 
will please observe that it was fiEistened with a widTer." 

It will be within the recollection of many that a somewhat similiar 
rose was adopted by one of the leading counsel of the present time in a 
trial of political importance, the whole case of which hinged upon the 
question of the genuineness of certain letters. The most important wit- 
ness was, while under examination, suddenly taken by surprise by being 
called upon to write down a particular word which occurred in the let- 
ters. The slip of paper was handed back with the word misspelt in an 
identically similar fashion as it appeared in the correspondence, and the 
clever forger was soon after detected in the witness himself. 

While some lawyers have been distinguished for their powers of ex- 
traordinary special pleading, others have been equally fieunous for the 
adoption of odd and whimsical ruses. 

In an action brought by a country newspaper editor against a gentle- 
man whom his paper had attacked, and who thought that a thong whip 
was the proper implement for wiping out the indignity, the counsel 
for the plaintiff delivered a long and eloquent speech, in which he vivid- 
ly depicted the cruelty and iU-usage to which his client had been subjected. 

Counsel for defendant rose, and, addressing the jury in a familiar 
tone, said that they had heard the eloquent speech from the other side, 
and, stripped of all its finery, the simple, naked English of the whole 
matter was that the plaintifi' had got a sound horse-whipping. He should 
only say one thing in reply, and that was that he most richly deserved it. 
After a little consideration the jury, by their verdict, showed that they 
thought so too. 

Another instance of a laboriously produced efiiect being effiioed by 
the simplest means was that of a breach of promise case. 

The barrister who in this instance held the brief for injured beauty, was 
&mous for studying efiect when he pleaded, and to that end arranged 
that his fair client should be so arranged that her charms should be well 
under the observation of the jury. He began a most pathetic appeal by 
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directing their attention to her heauty, and calling for jnstice npon the 
head of him who could wound the heart and betray the confidence of 
one 80 faiTf concluding with a peroration of such pathos as to melt the 
court into tears. 

The counsel for the defendent then rose, and after paying the lady 
the compliment of admitting that it was impossible not to assent to the 
encomiums lavished upon her &ce, he added that nevertheless he felt 
bound to ask the jury not to foiiget that she wore a wooden 1^. Then he 
sat down. 

The important fitcti of which the flEiir plaintifiTs counsel was unaware, 
was presently established ; and the jury, feeling rather sheepish at their 
tears, assessed damages at the smallest amount. — TU-bUs. 

THE CHILTERN HUNDREDS. 

The question recently put to the Chancellor of the Exchequer in re- 
gard to Mr. Jabez Spencer Balfour's resignation again draws attention to 
the present anomalous method of resigning a seat in the House of Com- 
mons. The Commons Journals show it to be a principle of Parliamentary 
law that a member after he is duly chosen cannot merely of his own 
authority relinquish his seat ; that a person elected a member of the 
House of Commons must remain a member until death, or until he be 
expelled by resolution of the House, or until he become disqnalfled. By 
6 Anne, c. 7, a member becomes disqualified and his seat vacant by ac- 
cepting any office under the Crown created since 1705, and not specially 
exempted by statute ; and by the same Act the acceptance of certain 
offices under the Crown created prior to 1705 also vacates a member's seat. 
The Stewardship of the Chiltem Hundreds has for more than two cent- 
uries been treated as an office which, under this Act, vacates the mem- 
ber's seat, and as it of course now involves no active duties it serves as a 
means of overcoming the technical difficulty of the Parliamentary rule 
against resignation, but there is much in favour of enabling members to 
resign their seats as proposed by Mr. George Greville so long ago as 1775, 
hinted at by Mr. Gladstone in the late Parliament, and now fiivoured by 
Sir William Harcourt. The Stewardship of the Chiltem Hundreds is in 
the gift of the Chancellor of the Exchequer, and though there may be 
no fear of its being openly used for party purposes, as was the case during 
the last century, there have been comparatively recent cases in which 
party advantage has been suggested, and, irrespective of this, the rules 
which should govern the Chancellor in granting it seem open to some 
doubt. Sir William Harcourt says that the Chancellor of the Exchequer 
is bound to grant it on application, unless there be some lawful reason to 
the contrary, and that the character or fitness of the applicant has no weight 
in the matter. Mr. Gladstone in 1880 stated that the rule was to ' con- 
sider whether the gentleman who asks for the office can by possibility be 
escaping from any duty he owes to Parliament, or any law under which 
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he has oome by his election to Parliament, and, unleas there is some 
ground or eolonr of poosible objection of this nature, to grant the office 
without making further inquiry.' It was originally Igranted ' reposing^ 
especial trust and confidence in the care and fidelity ' of the grantee, but 
either the late Sir Stafford Northcote or Mr. Gladstone took upon himself 
toomit these words with the object of enlarging the discretion of the 
Treasury in granting the office to persons who possibly might be consider- 
ed unworthy of the favour of the Crown, and the rules above stated may 
be some guide, but they are decidedly vague, and as the exercise of the 
Chancellor's discretion has been called in question in the Parliaments of 
1880, 1886, and 1802 alike, we have strong evidence that their practical 
working is not satisfiictory. Resignation in our town parliaments is gov- 
erned by section 36 of the municipal corporations Act, 1882, under which 
a member may resign by writing, signed and delivered to the town clerk 
with the proper fine, and the council may declare the seat vacant and 
signify the same. The Local Government Act, 1888, extended this [pro- 
vision to the county councils, and we see no reason why a like provision 
should not be applied to Parliamentary resignation, giving the .Speaker 
similar fbnctions to those he possesses in regard to the issue of writs. A 
common-sense rule would thus replace a mere fiction, while the individ- 
ual desires of the member and the rights of the House and of the con- 
stituencies might be equally regarded. 
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BRIEFS. 



The index for the last volame of the Manitoba Law 
Beports has, we are informed, been ready for two months, 
bat cannot be printed owing to the non-arrival of some 
necessary type. 

Mk. MoNTAeuB Crackbnthorpb, Q. C.J had a capital 
article on the ^^ Inns of Court as Schools of Law " in the 
Nineteenth Century for K'ovember. 

Those who are interested in " Patents of Procedure at 
the Bar " will find that subject discussed in the Law Times 
for October 29 last 

We lately received a communication addressed to us at 
^^ Winnipeg, (Province de Manitoba, ou Colonic de la 
Riviere Bouge.) '^ Old names die hard. 

The Queen's Printer, with his customary celerity, and 
to the great convenience of the public, has got out a sup- 
plement to the Manitoba Gazette containing all the acts of 
last session which are of immediate public interest. 

On the 20th March, Sir Alexandre Lacoste, Chief Jus- 
tice of Quebec, was appointed Administrator of the Govern- 
ment of that province during the absence of the Lieut- 
Governor ; and The Hon. T. W. Taylor, Chief Justice of 
this province, was likewise appointed Administrator during 
the absence of the Lieut. -Governor. 

In the Canada Gazette for March 18 last, appeared a 
list of 28 advocates of the province of Quebec, who were 
appointed Queen's Consul ; 14 of them were of Montreal. 
Apparently realizing that they were still some advocates 
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^t large who were not of this now degraded body the gov- 
ernment proceeded hurriedly to remedy the defect by 
getting out a supplementary batch of seven in the next 
issue, 25th, of whom five were of Montreal. 

The New York Law Journal for March 17 last, draws 
Attention to a case where the Supreme Court of Colorado 
recently struck a practitioner off the rolls who advertised 
for divorce business as follows : " Divorces legally obtained 
very quietly ; good everywhere. Box 2344, Denver/' The 
advertisement was held to be against good morals, a false 
representation and a libel on courts of justice. People v 
McCabe, 82 Pac., Rep. 280. 

The American Law Review^ under the heading of " The 
use of adjectives by law writers," classes a would-be-hum- 
orous article of ours with one of Mr. Rice's derelict senten- 
ces. As a matter of fact very few adjectives indeed were 
used in the extract printed from this journal ; another 
matter of &ct is that if we are deficient in adjectives our 
contemporary is not in nouns, for in the same issue it 
politely intimates that Mr. J. W. Donovan is a " wind bag 
and blatherskite." The gate money is yours, oh, south- 
ern contemporary ! Pax vobiscum ! 

Thb Montreal Legal News re-printed, in its issues for 
February 2 and 16 last, Mr. Justice Taschereau's open letter 
to the Attorney-General criticising the Criminal Code. It 
certainly contains many things that require explanation 
and we hope that Parliament has given the matter that 
attention which it deserves. When this particular judge 
writes on the criminal law his opinions are entitled to 
consideration. 

In the same journal for March 2 and 16 is the report of 
the case of The Labrador Co. v Reginam lately before the 
Privy Council. The judgment contains a very interesting 
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inquiry into the rights of the ancient Company of New- 
France (or of the Cent Associ^) through whose grantee in 
1661, Francois Bissot, the Labrador Company claimed a 
tract of country on the northern shore of the Gulf of St. 
Lawrence extendidg from Cape Cormorant to the Strait of 
Belle Isle, a distance of more than 400 miles, with a depth 
of six miles. The judgment of the Queen's Bench affirm- 
ing the title of the Crown to 250 miles west of the tract 
was upheld ; the Company was left in possession of the 
rest Each party paid its own costs of appeal. 
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DE PR>€SENTI. 



SOME SIDE LIGHTS ON CONVOCATION. 

Elsewhere in these pages appears the report of the 
meetings of the benchers as extracted from the official 
minutes. We are fortunate in being able to give, from a 
most unexceptional source, a report of a meeting, the min- 
utes of which, by some mischance, have not found their 
-way as yet into the records of the Law Society. 

Convocation of the Benchbrs. 

Winnipeg : The Ides of March, 1893. 

Present : Messrs. Foolem, Q.C., Standough, Q.C., Faker, 
Q.C., Pompous, Chumpleigh, Fencer, Smallsole, Lavish, 
Fawner and Groundflore. 

The president took the chair. 

Letter read from Mrs. Mite, a widow, complaining that 
a member of the society had by fraudulent contrivances 
obtained possession of her savings and converted the same 
to his own use ; that she could not obtain redress and was 
in destitution and much distressed because of her children 
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and praying that the said memher should at least be strack 
off the rolls as a warning to others. 

Ordered that the benchers in convocation assembled 
are of the opinion that the ordinary tribunals of the coun- 
try afford a sufficient remedy for the matters complained 
of, and that the secretary write Mrs. Mite to that effect. 

Report from the discipline committee to the effect that 
Mr. Struggle and Mr. Try, two members of the junior bar 
were yet in arrears, one dollar each, for the present year's 
fees. 

Ordered that Mr. Struggle and Mr. Try be notified that 
if these sums be not immediately paid they will be disbar- 
red without further notice as an example to members of 
the profession who have no money but contumaciously re- 
fuse to pay. 

Report from the examiners presented to the effect that 
Mr. Stormyshore, a foreign solicitor, and not, like CsasaFs 
wife, of a character above suspicion, had ignominiouslj 
failed in every subject. 

An informal discussion here took place when it tran- 
spired that Mr. Stormyshore was a particular friend of 
certain of the benchers. 

Ordered that Mr. Stormyshore be forthwith admitted 
as an attorney, and that the secretary be instructed to 
hand him two reduced rate street car tickets so that he 
will not have to walk up to, and back from the court house. 

An amendment by Mr. Lavish to the effect that he 
should be allowed a cab was lost. 

In pursuance of a notice to that effect a communication 
was read from Mr. Princeps applying for the position of 
one of the examiners to the Law Society and inclosing 
papers showing him to be an University graduate of dis- 
tinction. 

Resolved that as the benchers have no respect for learn- 
ing they do not deem it necessary that an examiner in 
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classics should be a graduate ; and that the application 
cannot be entertained ; and that Mr. Princeps be notified 
of this decision. 

A petition signed by every member of the bar was 
presented shewing that the society had been in existence 
about sixteen years ; that its members had been taxed all 
that time for the support of the library ; that every infant 
library in Canada had a catalogue except their own ; that 
no one know what books were in the library, nor the value 
of same ; that in case of fire the society would in consequ- 
ence be subjected to great loss,* and that resolutions of the 
bar demanding a catalogue had been persistently disre- 
garded, and praying for the immediate preparation of such 
a necessity. Ordered that as it has been the policy of this 
honourable body in the past to resist any impudent dicta- 
tion on the part of its members, especially if seeking to 
remedy an evil or evidence progress, so shall it be in the 
fdture, and the secretary will forthwith return the petition 
unanswered. 

The Circumlocution Committee reported on a communi- 
cation from Mr. Watchful, of Portage, read last meeting, 
inclosing all proofs required of him by the Society for the 
conviction of an offender who persistently and unlawfully 
practised as a conveyancer. 

The report recommended that it was advisable to do 
nothing in the matter but in order to save appearances 
it would be well to offer to contribute $25 towards the 
prosecution of the offending party by Mr. Watchful ; that 
that offer could be made safely for Mr. Watchful would not 
like to incur in a small town the enmity of a portion of the 
community by vindicating the rights of the profession at 
large which should, of course, sub rosa^ be maintained by 
the Law Society the proper guardian of the rights of its 

* Vide auditors' report on p. 49. 
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members ; however, the offer would sound plausible and 
the benchers would be relieved of any further bother. 

This report was received with much delight and after 
some appropriate persiflage, and compliments in praise 
of Mr. Foolem, the chairman of the Circumlocution Com- 
mittee, the report was adopted with great gusto, but 
ordered to be suppressed so that the profession at large, 
and Mr. Watchful in particular, might not smell a rat. 

At this stage of the proceedings Mr. Faker, one of the 
oldest of the benchers, said he thought such a very good 
afternoon's work should be signalized by a little misplaced 
generosity. The librarian and assistant secretary had 
complained to him that in spite of his handsome allowance 
of $100 a month he had not much time to devote to the 
affairs of the Society, as he was in the pay of a daily paper 
and an eastern law journal to furnish reports of cases to 
them, which necessarily took up a great deal of his ofliee 
hours. In order to mark the Benchers' approval of such 
industry Mr. Faker moved that the librarian should be 
given a further sum of $20 a month for, ostensibly, proof- 
reading the law reports. 

Mr. Playfair and Mr. Square, who had entered late, 
said they did not quite see the force of the argument and 
considered such a proceeding wholly iniquitous, but they 
were poo-pooed by Mr. Groundflore and Mr. Infloons and 
straightway sat upon. 

The motion then passed. 

Mr. Smallsole complained that the funds of the society 
were being wasted ; as an example of this fact he adduced 
proof showing that by*an error in counting the words on 
ten pages of the Western Law Times, (which was paid per 
page to print cases) a loss of upwards of two cents had 
been occasioned to the society. 

Ordered that the assistant-secretary be severally repri- 
manded and that he count every word twice in future and 
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disallow all blank spaces from the printer^B bill, and that 
the said sum of two cents be deducted from the next bill 
of the publisher of said journal and that he be cautioned 
not to offend again ; Messrs. Playfair and Square dissenting. 
The meeting then adjourned. 

THE AUDITORS ON THE LAW SOCIETY'S FINANCES. 

The profession has got so accustomed to the stock re- 
port of the auditors, certifying that the finances of the 
Law Society (presented annually in that muddled and skim- 
ble-skamble manner we are all familar with and sick of) 
are regular, that the following conscientious exposition of 
the true state of affairs will be in the nature of a surprise. 

The aaditors appointed by your Honoarable Body to audit the accounts 
of the Law Society for the year 1892, in addition to the usual certificate 
given in connection with the accounts, wish to report. 

1. The books of the Society are covered by the following insurances, 
representing in the aggregate, $15,200.00. 



Company. 


Policy No. 


Expiring. 


Premium. 


Amount. 


Western. 


4229 


July 3, 1895. 


$40 00 


$2,000.00 


British A. 


409346 


li u 


40 00 


2,000.00 


Union. 


950481 


July 22, 1895. 


20 00 


1,000.00 


National. 


225583 


(( (( 


30 00 


1,500.00 


Northern. 


2009387 


U tl 


50 00 


2,500.00 


Phoenix. 


2773 


Aug. 1, 1895. 


24 00 


1,200.00 


Phoenix. 


3631221 


it <. 


24 00 


1,200.00 


Hartford. 


2014 


Nov. 1,1895. 


36 00 


1,800.00 


Phenix. 


2795 


(( 41 


20 00 


1,000.00 


Queen. 


1520431 


tl li 


20 00 


1,000.00 



$304.00 $15,200.00 

2. No abstract statement of the stock of books can be found, and it 
cannot therefore be shown to what extent the books are covered by in- 
sarance. 

3. All cash payments for the year have been verified by the invoices 
and cheques, but no evidence was produced to show that the books pur- 
chased during the year actually reached the library, or were in the cus- 
txxly of the librarian other than the statement of the assistant treasurer, 
nor has it been the piactice of the annual audit to look into this question. 

4. A slight change has been suggested by us in the system of book- 
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keeping more in accordance with the general principles of book-keeping, 
and thereby enabling a monthly check to be made and otherwise increas- 
ing the efficiency of the assistant treasurer's dates. 

5. No ledger whatever is kept, and it now difficult to show the actual 
running expenses of the Society, and also the amount of stock on hand 
from month to month, and many other matters might be advantageoosiy 
shown by the use of a Ledger. 

This suggestion is made purely from a business point of view, and to 
enable the benchers from time to time to ascertain, without any great 
research, many £stcts at present only found after considerable trouble. 

The assistant treasurer has willingly £Eillen in with the views of the 
auditors respecting the system of book-keeping, and intends at once to 
make the change suggested. 

The assistant treasurer greatly facilitated the audit ; and exhibited a 
very clear account of all matters appertaining to his office. 

All of which we very respectfully submit. 

Your obedient servants, 

[Sd.] G. W. BAKER. 

[8d.] WM. BEARISTO. 
Winnipeg, 17 January, 1893. Auditors. 

THE SWINOMISH ROMANCE. 

JUDGE MCBRIDE's BEMARKABLE FINDINGS OF FACT. 

During the past week the leading topic of discussion in Skagit county 
legal circles was the hearing of the application for letters of administration 
in the Jno. T. Wilbur estate case. The interest in the affiur was heighten- 
ed on Tuesday last, when Judge McBride filed with the county clerk hia 
" findings of fact " — a most remarkable document, the parallel of which 
probably never existed in this or any other state. The document was 
taken as a joke by all the attorneys, who believed that the judge was 
merely indulging a humorous mood, something that he rarely allows to 
happen, but the paper is filed and is now a matter of official record. 
When the case is carried on appeal to the supreme court of the United 
States, as it is expected it will be, the members of that august body will 
no doubt read and wonder— just what their thoughts will be is hard to 
imagine. The documents is such a peculiar gem of judiciary effort that it 
is herewith printed in full. 

In the Supebiob Coubt of ,tiie State of Washington, fob the Countt 
OF Skagit. 

In the matter of the application for letters of administration in re 
estate of John T. Wilbur, deceased. 
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FINDINGS OF FACT. 

Having been engaged for, lo ! these many days in the pleasing task of 
instructing juries as to the proper measure of damages in horse trades, 
and listening to the plaintive appeals of those who rashly entered into 
contracts at a time when the ownership of a town lot in the impenetrable 
forest brought to its happy possessor visions of untold wealth, it is a relief 
to the court to turn aside from the contemplation of these engrosing sub- 
jects, and dwell upon the tale of innocence and love unfolded by the 
evidence in this case. 

It appears that away back in 1867, when many of the towns now 
ambitious of county seat honours were as yet unknown to fame, and the 
swelling bosom of the Skagit was still unvexed by the floating leviathan 
of commerce, the deceased John T. Wilbur, hailing from the effete east, 
first made his appearance upon the scene. 

One day in the early summer of the year aforesaid the said Wilbur, 
while presumably in the search of claims — although the evidence is 
strangely silent upon that point — espied sporting upon a sand pit near 
UtsaJady a dusky maiden of the forest whose supple limbs had been 
warmed by the heat of thirteen summers and whose cheeks were uncar- 
ressed by aught save gentle zephyrs. Deeply impressed by her visible 
charms of person, and being of a bold and venturesome spirit, he then 
and there resolved to claim her for his own. He made a liberal offer, but 
she, modest maiden, not considering it good form to yield too readily, re- 
jected with seeming disdain his amorous invitation. He returned to his 
lonely ranch on the Skagit, there to devise stratagems anew to encompass 
his end. He heard her sweetly guttural accents in the sighing of the 
wind, and in the floating mist he ever beheld her voluptuous form. Later 
on with a retinue consisting of two noble red men 'from [Snehosh — ah ! 
the music of these Indian names ! — ^he set out to visit his sable enchant- 
ress at her home upon the fir-clad hillside of the Swinomish reservation, 
near the banks of the murmuring slough of the same name. Arriving 
there without incident worthy of relating, he raised his former offer, now 
tendering her parent the princely sum of |60. But they looked coldly 
upon his suit, and the dutiful Kitty would not surrender herself to his 
ardent embrace unaccompanied by the paternal blessing. The date can- 
not be determined from the evidence, but Kitty, who ought to know, 
says it was when the salmon were just beginning to run. Desiring to be 
exact in all thing it occurred to the court that it might be well to continue 
the hearing this case for a few years while studying the habits of the sal- 
mon, but the litigants, anxious for the spoils, objected. An attorney, 
when a fee is in sight, seems to care but little for scientific observation. 

Once again he returned to his lonely ranch. There, in the solitude 
of his cabin with no one to spread his blankets, no one to weave his mats 
he brooded over his state of single unblessedness until at length he deter- 
mined to make one last despairing effort* This time he would go in state. 
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So he consulted ** Chip " Brown, who had taken unto himself aa a wife a 
child of the forest, and it was all arranged. 

One day as Kitty lay upon the bank, viewing her charms as reflected 
in the waters of the Swinomish, she was startled by the approach of a 
canoe containing our amorous swain, '' Chip " Brown, M.'n. Brown and a 
large number of Indians from a neighbouring tribe, hired for the occas- 
ion. The line of battle was drawn. On one side were ranged Kitty, her 
father, mother, relatives and friends and Joseph, their tribal chief, on the 
other Wilbur, " Chip " Brown, Mrs. " Chip," and his mercenary train. 
And the prize contended for was none other than Kitty herself. Mrs. 
" Chip," being detailed to act as interpreter, advanced to the front, and 
the battle of words which was to decide the &te of the dusky maiden 
began. The interpreter, the court is grieved to say — ^peace be to her 
ashes — abused her position of trust to descant upon the charms and 
graces of Wilbur, and, inasmuch she herself had ta^ed the delights of 
wedded life with a pale iace, her words had great weight. Twas 
long doubtful to which side victory would incline, but at an opportune 
moment, Wilbur himself advancing with $60 in his outstretched palm, 
the battle was won. Chief Joseph thought the sale was a good one, and 
her father was satisfied with the price, so the money was divided among 
her male relatives, and Kitty, according to the law of her tribe, was a 
wife. 

Counsel insist that the evidence is insufficient to warrant the con- 
clusion that the marriage was according to the custom then in vogue up- 
on the Swinomish reservation, contending that Indian testimony is 
unreliable. In their zeal they seem to foi^t that [the testimony of the 
Indians is corroborated by that of one of our most esteemed citizens— one 
who has served the people in various capacities of trust. He came here 
in 1863, and his detailed statement while on the witness stand ought to 
convince the most skeptical that in early days he made a careful study of 
Indian customs relative to marriage and divorce. Whether his investiga> 
tions were carried on for the purpose of satisfying the promptings of a 
natural curiosity, or took an experimental turn, the court is not advised. 

Immediately after the divisions of the spoils came the wedding feast, 
the memory of which is cherished as one of the most glorious events in 
the annals of the tribe. What a feast that must have been, for little 
Bob, now 36 years of age, but then only 10, still retains a vivid recollec- 
tion of it, and says with evident pride that upon that ever memorial 
occasion they had " bread and tea and sugar." 

To prevent others from being discouraged it might be well to add that 
Wilbur ran up the price, and $60 is the highest sum on record paid for a 
wife. Besides, Kitty belong to a family of distinction. Neither should 
anyone desirious of imitating Wilbur's example hesitate overlong because 
his dusky enslaver said '* No," twice. The court recalls some fiurer 
daughters of Eve who said ** No," more than twice and, what is worse, 
stuck to it. 
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« 

Acoording to the coBtoms of this tribe good taste required three pro- 
pottlB. The first time the sighing swain, if an Indian, offers a pair of 
UanJEeto or a canoe ; if a white man, cash. The second time he must 
raise the ant — ^I mean he must increase the offer, and the third time he 
most fling in some additional inducement in the shape of worldly goods. 
The third offer is the critical test. If rejected then he knows it will be 
useless to apply again. It will be observed that the untutored denizen of 
the forest has an advantage over his pale-faced brother in this — he under- 
stands when the word '* no" is to be taken in its literal significance. 

If the bargain turns out to be a bad one, the husband can return his 
wife and receive back his canoe, or blankets, or whatever the purchase 
price consisted of . This should be called to the attenion of our law- 
makers. 

The fruit of the marriage was three children— one girl and two boys. 
The girl is dead, but the boys are still alive and join Kitty in the petition 
to have Bingham appointed administrator of the deceased, who departed 
this life — requiesoat in pace — some ten years ago. 

In 1874 "Wilbur entered in correspondence with one Sarah J. Wilcox, 
then in the wilds of central New York. Many a loving missive passed 
between them until finally in 1876, she came out her and married Wilbur, 
and Kitty, turned adrift, found solace in the arms of another. 

The bone of contention between Mrs. Wilbur No. 1 and Mrs. Wilbur 
No. 2, and their respective counsel, is the ranch, now worth $10,000, 
where Wilbur and " Chip " Brown first devised the scheme which result- 
ed in the translation of Kitty from the haunts of her childhood to the 
abode of the pale £eu». There is much in this case worty of comment did 
not the stiff formulas and cast iron rules of law forbid an excursion into 
the realms of fancy or philosophy 

In conclusion, the court finds that Kitty is still alive and well, al- 
though somewhat tanned by exposure to the elements, and that all the 
parties to this action want the ranch. 

There findings are necessarily brief, but, such as they are, it is to be 
hopped that, if this case goes up, they may serve as a guidance to the 
supreme court in determining the intricate questions involved. 

Henry McBride, 
Dated March 30, 1893. Judge. 

— Seattle Press-IHmes. 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Monday, April 17, 1893. 

Present: Mr. Isaac Campbell, Q.C., president; Mr. W. 
E. Perdue, treasurer ; Messrs. Macdonald, Q.C., Archibald, 
Haggart and Munson. 

The president took the chair. 

Minutes of meetings held on December 2 and 7, 1892, 
January 10, February 6 and 16, and March 30, 1893, were 
read and confirmed. 

Letter read from A. E. Slater, dated April 13, 1893, 
asking for return of $30 fee paid by him on admission as 
student-at-law. 

Ordered that a cheque be issued to him for the 
amount. 

Letter read from S. R. Wright, dated 15th April, 
1893. 

Ordered that his notice of application for admission ae 
an attorney be received nunc pro tunc. 

Petition read from H. L. Adolph. 

Ordered that the prayer of same be granted and that 
he be allowed to present himself for examination as of 
Easter Term. 

Mr. Archer Martin, editor of The "Western Law Times 
appeared before the Benchers and addressed them with 
regard to the bonus to The Western Law Times. 

Ordered that for the three months of January, Febru- 
ary and March, 1893, Mr. Martin be paid on the old basis 
of |40 a month. 
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Resolved that the benchers of the Law Society of 
Manitoba, in convocation assembled, desire to place on 
record their great regret at the intelligence received of the 
sudden death of His Honour W. B. Ardagh, late judge of 
the County Court of Selkirk and desire to bear testimony 
to his unquestioned rectitude and uprightness of character 
in all his judicial dealings and his courtesy to the members 
of the profession. 

The benchers further express their sympathy with his 
widow and &mily in their sad and sudden bereavement. 

Ordered that a copy of the foregoing resolutions be 
forwarded to Judge Ardagh's son with a request that he 
communicate the same to the family. 

Monday, May 1, 1893. 

Present : Mr. Isaac Campbell, Q. C, president ; Mr. 
W. E. Perdue, treasurer; Messrs. Ewart, Q. C, Munson 
and Haggart. 

Report from the examiners dated April 29, 1893, read 
and adopted with regard to David Forrester. 

Ordered that he be called to the bar. 

Same Day. 

Present: Mr. Isaac Campbell, Q.C., president; Mr. "W. 
E. Perdue, treasurer; Messrs. Aikins, Q. C, Macdonald, 
Q.C., Archibald, Haggart, Richards, Munson and Cooper. 

The president took the chair. 

Minutes of the meeting held on April 17 road and con- 
firmed. 

Letter read from J(»hn Du Pre, dated April 19, 1893, 
asking that he may be relieved from passing the prelimin- 
ary examination. 

Ordered that the secretary write him that under the 
statutes and rules at present in force the benchers are un- 
able to grant the relief asked. 
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Letter read from Mr. Ghent Davis dated April 27, 
1893, requesting that a cheqae might be issued to him for 
the amount due him for the completion of vol. 8, Manitoba 
Reports. 

Ordered that a cheque be issued to Mr. Davis for one 
hundred and twenty-five dollars. 

Report presented from the examining committee dated 
April 21, 1893. 

Ordered that same be received and adopted. 

Ordered that Mr. Fred. L. Davis be admitted as an 
attorney. 

Report presented from the examiners dated April 29, 
1893. 

Ordered that the same be received and adopted. 

Ordered that H. L. Rixon and H. F. Maulson be ad- 
mitted as students of law and articled clerks. 

Ordered that I. C. Saul, J. F. Fisher, A. J. H. Dubuc, 
H. L. Adolph, S. E. Clement and R. A. Clement be allow- 
ed the first intermediate examination. 

Ordered that F. S. Andrews and Donald Forrester be 
allowed the second intermediate examination. 

Ordered that J. D. Hunt, H. Q. . Wilson and S. R. 
Wright be admitted as attorneys. 

The election of ofllcers for the ensuing year took place. 

The results of the ballots were declared as follows : 

For president : Mr. Isaac Campbell, Q. C. 

For treasurer : Mr. W. E. Perdue ; 

For secretary : The Hon. J, D. Canaeron. 

Ordered that, in the absence of the treasurer, the presi- 
dent for the time being be authorized to sign cheques. 
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BRIEFS. 



This isstie is delayed because the Law Society did not 
fnmish the reports of cases in time. 

If the Benchers would cease passing stale and hollow 
platitudes in the shape of whitewashing obituary notices — 
** qui excuse 8^ accuse " — certifying inter alia, that a lately 
deceased judge who was noted for his antagonism and 
rudeness to the bar was distinguished for his "courtesy" and 
get their combined intellects to work on the production of 
a catalogue for the library, it would show some trifling 
regard for the primary convenience of the members of the 
Xiaw Society. 

Thb foundations for the court house addition are being 
put in and apparently the grounds are going to be laid out 
in an appropriate manner. 

DuRiNQ the absence and since the death of the late 
Judge Ardagh, his duties have been discharged by Judge 
Prud'homme in a manner which has greatly raised the 
latter in the opinion of the Winnipeg bar to which he had 
hitherto been comparatively a stranger. 

The Ontario government, it is announced, has very pro- 
perly increased the salaries allowed the judges of that 
province by the Dominion goverment by $1,000 each. We 
understand this is in compensation for extra work imposed 
on the judges by certain provincial statutes. 

Though the legislature of the same province thinks that 
women have enough ability to perform the arduous duties 
of a solicitor it does not think they have enough sense to 
vote at elections, and defeated the bill to enfranchise them 
by 57 to 16. This is stultification with a vengence. 
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If Mr. Lister, M. P., carries out the threats of impeach- 
ment of a certain judge who had paid for his commission 
in hard cash there will be some interesting developments 
next session. Every one knows that the methods by which 
some judges attain to the bench are simply disgraceful and 
all will rejoice to see them exposed. 

It would be much more becoming if certain of our old 
world contemporaries would abandon their anti-Home Rule 
tactics under the guise of articles on the constitution 
and judges. When politics pervade the columns of a legal 
journal its usefulness is gone. 
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JUDICIAL SCANDALS. 

The conduct of County Court Judge Elliott, of London, 
Ontario, who distinguished himself as a fierce partizan 
during a recent election by writing virulent editorials in a 
local newspaper against one of the candidates, on whom he 
afterwards sat in judgment on matters arising out of the 
election, was sufficiently scandalous in all conscience, yet 
his humble efforts to bring disgrace on the bench have 
been eclipsed by the almost criminal conduct of a judicial 
reprobate in New Brunswick. The name of this worthy is 
Acalns L. Palmer, and he is judge in equity of the Supreme 
Court of New Brunswick. The St. John's Qlohe on the 
10th instant devoted a column and a half to exposing the 
nefarious practices of the judge, flagant and shocking 
nepotism being about the lightest of the charges, specula- 
ting in suitor's property entrusted to the care of the court, 
and taking a $5,000 bribe are the worst. For a full 
report of the charges made we refer our readers to the 
paper mentioned, and to the Montreal Herald for the 12th 
instant. These journals cannot be praised too much for 
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boldly exposing such rascally proceedings, and when the 
matter comes before Parliament as it must, it is to be 
hoped that even if Judge Elliott's political finends were 
powerful enough to prevent his dismissal yet that Judge 
Palmer will gets his deserts. 

These judicial scandals are getting too common in 
Canada and are bringing the bench into disrepute. In 
justice to the great majority of upright judges a stem 
example should be made of all black sheep. 

NEW JUDGES. 

On the 2nd instant His Honour David Mar Walker, 
Judge of the Western Judicial District of the Province of 
Manitoba, was appointed a judge of the County Courts 
comprised within the Eastern Judical District of the Prov- 
ince of Manitoba. On the same day Thomas Dickey 
Cumberland, of this city, Esquire, was appointed to the 
ofiBce rendered vacant by Judge Walker's removal here. 
The people of the Western Judicial District are to be con- 
gratulated on their good fortune in having Mr. Cumber- 
land as a judge. He was most highly esteemed by his 
brethern at the bar at the Provincial capital and we are 
much mistaken if he does not prove an ornament to the 
bench, for his mind is eminently judicial in its cast. If the 
Government were as careful in all its other judicial appoint- 
ments, scandals concerning the bench, becoming too fre- 
quent of late, would be unknown. 

THE LEGAL PROFESSION IN REGINA. 

One of the funniest things we have read for a long 
time may be found in the Begina Leader of the 15th in- 
stant. 

In a little over a column of that issue is contained an 
article entitled " The Legal Profession in Regina." One 
would naturally expect this to refer to the legal profession 
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of that town as a whole, and so, in the opinion of Mr. N. 
P. Davin, the editor of the Leader ^ it does, for after a caus- 
al reference to three other members of the bar the en- 
tire article is devoted to himself! The reason assigned for 
thus removing the bnshel which has hitherto hidden the 
light of his legal attainments is that " Mr. N. F. Davin in- 
tends henceforth to practice his profession.'' Why then is 
it that Mr. Davin was, after a forensic silence of years, lately 
ly arrayed in a silk gown, unless to afford amusement to 
the bar ? 

A long extract is given from the case of Davin v. A U 
kinson and on the questionable au^thority of Mr. James 
Beaty, Q. C, ex-M.P., familiarly and not respectfully known 
as " The Boy," Mr. Davin is divertingly classed hard upon 
Mr. Blake, Mr. Robinson and Mr. McCarthy ! 

Mr. Davin's abilities, outside of the law, are consider- 
able, and it is really a matter of regret to us that he should 
so violate the etiquette of the bar, or in fact good taste, as 
to puff himself up, especially in what is looked upon as his 
own journal. The laboured eulogy ends as follows : 

" As a fact Mr. Davin was with Mr. Beaty in every 
case which came into the office while he was there and 
many of the cases he conducted and argued, Mr. Beaty, as 
he says, merely stating the facts. At the close of the de- 
fence of Bennett, who had been convicted of murdering the 
Hon. Geo. Brown, the jury did not bring in their verdict 
until late in the night. The late Chief Justice Sir M. C. 
Cameron said ^ that to have made the jury hesitate so long 
Mr. Davin must have exhausted the resources of ad- 
vocacy ! ' " 

" The night is fine," the Walrus said, 
Do you admire the view ? " 
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NUMBERS OF THE ENGLISH BAR. 

At the Wells trial the other day Mr. Justice Hawkins 
remarked that there are 4,000 harristers. That, comments 
the Daily Chronicle^ was the approximate niimher aboat 
thirty years ago when the learned judge was at the bar, 
but the number now is 9,000. It must give pause to not a 
few ambitious young men to find the order of the Coif 
double its members in thirty years. The first ' law list ' 
was published in 1785. The * King's Council ' were twenty, 
and the whole bar of England but 420. The Recorder of 
London was then paid £600. It took forty years for the 
bar to be as numerous aguin as at that date. At the begin- 
ning of Her Majesty's reign, in only eleven years, the Q. 
C.'s numbered seventy, and the bar had with astonishing 
rapidity grown from 900 to over 2,000. It was in 1861 (in 
the days of Henry Hawkins, Esq., Q.C.) that there were 
4,000 wigs and gowns, and 125 * silks.* In another ten 
years the latter class had become 180 strong, and the rank 
and file of the long robe totalled 6,800. Now there are 
220 Queen's Counsel, and the members of the four Inns of 
Court could be mustered at about 10,000 strong, and yet 
the cry is * Still they come!' — Laio JoumaL 
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As there sems to bo some misanderstanding as to the 
duties of the recently appointed Solicitor-General, Mr. J. J. 
Cnrran, these will be found defined in 50-51 Vic, cap. 14, 
sec. 1, which provides that ^^ he shall assist the Minister of 
Justice in the counsel work of the Department of Justice, 
and shall be charged with such other duties as are at any 
time assigned to him by the Govemor-in-Council." The 
salary is $5,000 per annum, $1,000 more than that of 
the puisne judges of the Queen's Bench of this Province. 

In our May issue, 1892, will be found the Imperial 
order-in-council regulating appeals from the Province to 
the Privy Council, and we there pointed out an error 
which had crept in the order-in-council. This has been 
rectified by a new order of March 15, 1893, which may be 
found in the Canada Gazette for May 6, last. 

" I SHALL tell the jury " said Mr. Justice Wright in a 

late case ^^ that if one man calls another a liar a slight blow 
in retaliation is justifiable." This judicial expression is 
discussed recently in the Law Gazette^ but as there is not a 
copy of that excellent journal in the North- West, the 
article may be found reprinted in the Irish Law Times for 
April 25th, last. 

His Honour Judge Cumberland is also of this view, or 
was within the last few months. When he was examining 
a witness in the County Court of Selkirk, a man sitting 
near him made the remark, ^^ You're a liar ! " Hearing 
the expression but thinking he must have misunderstood 
the speaker, he asked him what he said. This time there 
was no mistake as to the words used, for the insult was 
repeated, whereupon the counsel promptly struck him 
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a severe blow in the face, as a lesson in politeness, immed- 
iately apologizing to the presiding jndge, who forthwith 
jQned the boorish insulter $10 as a farther reminder to keep 
his mouth closed in court 

At the instance of the Dominion Inland Revenue 
authorities here, a grave charge was laid the other day 
before the Police Magistrate against one McCabe, a clerk 
in the Inland Bevenue office. The case attracted some 
attention owing to the publicity given it in the daily press, 
but most strange to relate, when it was duly called 
in the Police Court, no one appeared to prosecute, and the 
matter dropped. This looks very suspicious. Who is 
responsible for such a fizzle? The matter t>ught to be 
inquired into by the Attorney or Solicitor-General. 
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FLOTSAM AND JETSAM 



POINTS OF DIFFERENCE BETWEEN THE ENGLISH AND 
THE IRISH BENCH AND BAR. 

The close and intimate connection between the Bench and Bar of 
England and Ireland will render of interest some account of the chief 
points in which the Irish differ from 'the corresponding English institu- 
tions. 

In England the Lord Chancellor is invariably a peer and a member 
of the Oabinet. In Ireland of late years the Lord Chancellor is seldom 
elevated to the peerage, and only one Lord Chancellor of Ireland has ever 
been a member of the English Cabinet — Lord Ashbourne, the Chancellor 
in the late Administration. Even before the Union the Lord Chancellor 
of Ireland was not necessarily an Irish peer. Sir Constantine Phipps, in 
the last century, was, as Lord Chancellor of Ireland, Speaker of the Irish 
House of Lords, but not being a peer he had no right to do more in the 
House of Lords than put the question, for the seat of the Lord Chancellor 
was in Ireland, as in England, technically not in the House of Lords at 
all. Sir Thomas More, when Lord Chancellor of England, was as a com- 
moner precisely in the same position, and Lord Brougham relates that 
he himself once sat as Speaker of the House of Lords, and heard an im- 
portant case, before he had taken his seat as peer : (Brougham's British 
Constitution, pp. 360-361.) 

The Irish Lord Chancellor, on entering office, receives an allowance 
of £1,000 for an outfit. This custom is evidently a relic of the period 
during which this office was invariably filled from the English Bar. 
Previously to 1789 no Irishman had ever been appointed Lord Chancellor 
of Ireland. In Ireland the mace is only used when the Chancellor sits 
representing the Sovereign as parens patrice in the exercise of his jurisdic- 
tion in lunacy and minors' matters. In England, however, whenever the 
Chancellor may be sitting in the Court of Appeal or in his own court, all 
the insignia of his office are displayed. In 1801 the office of Master or 
Keeper of the Rolls in Ireland, which had been a sinecure generally filled 
by English politicians, was converted into a judicial office, the idea being 
that the Master of the Rolls could largely relieve the Chancellor of judi- 
cial work which absence in England by reason of the Union would render 
him unable to discharge. The office did not formerly disqualify for a seat 
in Fkirliament, and though no Irish Master of the Rolls has sat since the 
Union in Parliament, Mr. Curran, while holding that post early in the 
century, was an unsuccessful candidate for the representation of Dundalk. 
The Irish Vice-Chancellorship— there is but one — dates only from 1861 . 
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The method of appointing judges in Ireland differs radically from the 
method of of their appointment in England, which is supposed to be on 
the recommendation of the Lord Chancellor, and without reference to 
official or political claims. In Ireland it has been the habit since 1835 
for an Attorney-General to accept a puisne judgeship, Between the 
passing of the Act of Union in 1800 and 1835 there were only six occupants 
of the office of Attorney-General for Ireland. Since that year, when it 
became usual for the occupant of that poet to accept a puisne judgeship, 
there have been no fewer than forty-eight holders of the office. Mr. Butt 
deplored this custom, and on the 25th June, 1874, moved in the House of 
Commons: — "That an humble Address be presented to Her Majesty 
representing that, in the opinion of this House, it would be for the advan- 
tage of the administration of justice if the Irish Judges were appointed to 
the same extent as they are in England upon the recommendation of the 
Lord Chancellor, and without reference to official or political claims." 
The English puisne judges are not as a rule members of the Privy Coundl. 
On retirement from the Bench they are sometimes sworn of that body. 
The practice in Ireland is the reverse, from the &ct that puisne judgeships 
are accepted by gentlemen who having filled the poet of Attomey-Genend 
are Privy Councillors. Of late it is usual to swear Irish judges who have 
not been law officers of the Irish Privy Council. In Ireland the judges do 
not receive the honour of knighthood. It was contemplated in the early 
part of last year to give them the honour. Their positions as judges of 
the Supreme Court gives them precedence of Knights Bachelors ; but no 
precedence is conferred on their wives and chUdren. The Irish judges, 
however, were not unanimous as to the propriety of accepting knight- 
hoods, and the matter dropped. In England the independence of the 
judges is secured by the Act of Settlement. In Ireland judges did not 
become independent till 1782. — Law Times. 

LAWYERS AND MARRIAGE 

Marriage tends to get later and later, as the Registrar-Greneral tells us. 
People, who 20 years ago married at 25, now put it off till 35, and of all 
classes the latest to marry are lawyers. A doctor is bound to marry. 
Lady patients do not like an unmarried doctor, deigymen, too, most 
marry, for a clergyman's wife is as essential a part of tiie parish as her 
husband. Moreover, the persistent 'worship of curates by young lady 
devotees is, sooner or later, fatal to the most determined celibate. A law- 
yer, professionally speaking, is none the worse for being unmarried. Am- 
bitious men (and ambition is the besetting sin of lawyers) think them- 
selves very much better without it. A variety of qualifications for getting 
on in that profession have been enumerated, influential connections, 
" devilling," writing a book, and not possessing a shilling, but marriage is 
not numbered among them, unless it be the pseudo marriage of the song, 
with a solicitor's ** ugly elderly daughter." Hence marriage to an unriseo 
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lawyer is a luxory, and an expensive one. We hear much of the uncert- 
ainty of the law» but its uncertainty as a source of income is undeniable. 
When Lord Bacon spoke about giving hostaf^es to fortune he was probably 
tli^nlnng of hifl own profcssion. Certainly he did not commit the impru- 
dence of early marriage himself, for he was 45 before he found " the hand- 
some maiden to my liking/' whom he married and who afterwards incur- 
red his deep displeasure by flirting with his gentleman usher, or whatever 
else was the " great and just cause " for which he disinherited her. And 
the " handsome maiden " he took care should be one with a handsome 
portion too. But Bacon was of a cold nature, and like many others he 
waited too long. "I'm no for a man marrying/' says Mrs. Poyser in 
** Adam Bede/, " before he's old enough to know the difference between a 
crab and an apple, but he may wait ower long and then he's like a man 
that goes past his dinner time and he turns his meat ower and ower wi' 
his fork and finds fault wi' the victual when the fieuilt's wi' his own inside." 
There are many men who are predestined old batchelors, like the eminent 
lawyer mentioned in Serjeant Robinson's Reminiscences, who said " he 
was bom a batchelor and in that persuasion he intended to remain." 
Selden, himself a great lawyer, was one of this type. In his Table Talk 
he calls marriage " a desperate thing." " The frogs in ^Esop/' he says 
" were extremely wise. They had a great mind to some water, but they 
would not leap into the well because they knew they could not get out." 
This is rank misogyny. Even Lord Campbell contemplated a solitary 
old age with dismay. Over and above professional prudence or ambition 
there may be a want of susceptibity on the part of lawyers to the tender 
passion. Their eneigies, to put in physiologically, all run to brains, 
leaving the emotional or sentimental part atrophied. Lawyers, at all 
events, are credited with hard hearts as well as hard heads. " Gentlemen 
of your profession," said Mr. Pickwick to Mr. Seigeant Snubbin, " see the 
worse side of human nature. All its disputes, all its ill-will and bad 
blood rise up before you." '' You must admit," said a Doctor, addressing 
Bobus Smith, Sydney's lawyer brother, ''that your profession doesn't 
make angels of men." " No," replied Bobus, " your profession gives them 
the fint chance of that." On the other hand, there is a great deal of truth 
in the saying that a man never settles down to work till he gets married, 
ranges himself, as the French say. Lady Hardwicke often humorously 
laid claim (as she had good right to do) to so much of the merit of Lord 
Hardwicke's being a good Chancellor, in that his thoughts and attention 
wire never taken from the business of the court by the private concerns 
of his family, the care of which, the management of his money matters^ 
the settling all accounts with stewards and others, and above all, the edu- 
cation of his children, had been wholly her department and concern 
without any interposition of his, &rther than implicit acquiescence and 
entire approbation* 

If marriage, too, brings responsibility, it furnishes a new incentive. 
John Scott would never have become Lord Eldon unless he had run away 
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with ** his Newcastle beauty/' Miss Snrtees. " I have married rashly," 
he writes, '' but it is my determination to work hard for the woman I 
love.*' This was the right spirit, and work hard he did, getting up at 4 
^o'clock to read law and wrapping his head in wet towels. Yet these 
laborious days in Cursitor-street, when he slipped out at night to Fleet 
Market to get sixpenny worth of sprats for supper, were among the 
happiest in his life. His labours were lightened by the constant com- 
panionship of his amiable and beautifhl wife, who accustomed herself to 
his hours, and would sit up with him silently watching his studies. 
"There is nothing," he afterwards said, "does a young lawyer so much 
good as to be half-starved." 

When Erskine made his brilliant ddut in Bex. v. BaiUie, he was 
asked how he had the courage to stand up so boldly against Lord Mans- 
field. He answered he thought his little children were plucking his robe 
and that he heard them saying, " Now, fiither, is the time to get us bread.' 
Marriage, too, had a good deal to do with the success of Lord Truro, not 
to speak of improving the then over-convivial habits of the circuit bar. 
When Wilde (Lord Truro) joined the Western Circuit he was an invalid, 
and travelled with his wife. He rarely dined at the circuit meas, and 
devoted the entire evening to his briefs. This compelled a corresponding 
alteration in others, and a popular leader, afterwards a distinguished 
judge, is reported to have said to him, " I'll tell you what it is, Wilde, you 
have spoiled the circuit. Before you joined us we lived like gentlemen, 
sat late at our wine, left our briefis to take care of themselves, and came 
into court on a perfect footing of equality. Now aU this is at an end, and 
the assizes are becoming a drudgery and a bore." 

Lord Campbell had a poor opinion of lawyers' matrimonial choice. 
" Generally speaking," he says, " the wives and daughters of lawyers are 
nothing, by any means, to boast of. Barristers do not marry their mis- 
tresses so frequently, as they used to do, but they seldom can produce a 
woman that a man can take under his arm with any credit." This atra- 
l>ilious sentiment was prompted, we may hope, by Campbell's admiration 
of Miss Scarlett's superior charms, whom he was courting at the time. It 
is certainly a monstrous libel. Lord Campbell might have remembered 
that the wife of the judge whose decisions he reported, Lord Ellenborough, 
had been a reigning beauty and a toast, that the wife of his great rival, 
Lord Lyndhurst, was one of the^chief ornaments of London society, that 
the wife of his friend, Lord Tenterden, was all that a wife could or should 
be, that it was despair for the death of an amiable and accomplished and 
well-beloved wife which had caused Sir Samuel Romily, in a " horrible 
dismay of soul," to take his own valuable life, to say nothing of Lady 
Abinger, Lady Denman, and Lady Hatherley . One of the most pleasing 
incidents in the life of the late Lord Hatherley is that which illustrates 
his attachment to his wife. 
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" Some yean before his death Lord Hatherley, having to attend the 
Queen as Lord Chancellor, was bidden to stay as Her Migesty's goest after 
the businefls for which he had come was finished. He betrayed some 
hesitation at this command, and, being pressed to explain, told Her 
Majesty that it was the first occasion in his married life on which he had 
pessed twenty-four hours away from Lady Hatherley. The Queen 
allowed him to depart and graciously commanded that the next time the 
Lord Chancellor visited her he should be accompanied by Lady Hather- 
ley." " Hatherley," said Lord Westbury, " is a mere bundle of virtues 
without one redeeming vice." — Law Oaxette. 



SHELLY'SCASE. 

The well known rule in Shelly^ 8 Case that in a ^rant 
to a man and his heirs, the word ^ heirs ' is a word of limit- 
ation and not of purchase, must have attached to it as a 
ijorollary the rale in Archer* s Case. In Tudor's ^Leading 
Cases on Real Property,' 8rd edit. p. 622, Archer* a Case is 
taken as an example to illustrate the following proposition, 
namely, ^ where words of limitation in fee or tail are super- 
added to the word ' ' heir ' * in the singular number, it will 
be made a word of purchase, and the heir will take the in- 
heritance either in fee or tail by purchase.' The difference 
between these two rules was discussed in the recent 
case of Evans v. Evans, 61 Law J. Rep. Chanc. 456 ; L. 
K., 1892, 2 Chanc. 178. In this case a farm was conveyed 
to such uses as J., T. and O. should jointly appoint, with 
remainder as to one-third in default of a special power of 
appointment to the use of 0. for life, with remainder to J. 
and T. as tenants in common for their joint lives, with the 
remainder to the survivor for life, with remainder to such 
as O. should by will appoint, and in default to the use of 
such person or persons as at the decease of O. should be 
his heir or heirs at-law, and of the heirs and assigns of 
such person or persons. 

The opinion of Mr. Justice Kekewick was that these 
limitations were within rule in Shelly' s Case, but on appeal 
they were held to be within rule in Archer^s Case. In 
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other words the heir was treated as a persona designata, 
and not merely a word employed to show the quantity of 
O.'s estate. Lord Chief Justice lindley had to admit that 
he had found no case in which the doctrine in Archer^ s 
Case had been applied to a limitation to heirs in the plural, 
but he held that the phrase ^^ heir or heirs ' was used in 
the sense of heir in the singular. Conveyancers advising 
on title should be careful to see which of these two prin- 
ciples is applicable to the expressions used in the deeds 
before them. — Law Journal. 
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The Hudson's Bay Company's Land Tenures and 
the Titles of the Selkirk Settlers. 



S. Of the allotment of lands by Lord Selkirk to his settlers 
and the estates granted them therein. 

At the outset difficulties of no ordinary character have 
to be encountered in the satisfactory solution of the matters 
to be treated of in this chapter. This arises from the fact 
that the public documents of the settlement were destroy- 
ed in a most iniquitous manner in 1822 by Alexander 
McDonell, the then Governor of Assiniboia. ^^This 
worthy/' says Boss(e{), " took ample revenge on the Scotch 
settlers by destroying or carrying off all the papers, 
whether public or private, that had been intrusted to 
him. Among the documents thus lost to the colonists 
^* for ever were all the papers containing promises made to 
*^ them, at different times, by Lord Selkirk, in considera- 
^' tion of their hardships, and other public documents of 
" value." 

It is not therefore strange that many members of the 
legal profession of Manitoba, coming, as the great majority 

^) P. 69. 



it 
(ft 



i2 WESTERN LAW TIMES. ^^7 

of them did, from other provinces of Canada, and 
finding that nearly every title which they were called upon 
to investigate was grounded on a recent grant from the 
Dominion Government, should ignore the real root of the 
same and hastily assume that it was derived from the 
Crown direct or, at the most, from the Hudson's Bay Com- 
pany under the Manitoba Act. In one sense such a view 
would be correct, as Lord Selkirk himself derived from the 
Company and therefore all the titles in the country are the 
Company's titles, but the distinction lies in this, that diflfer- 
ent titles might be and were granted under each of the 
regimes of the Earl and the Company. 

Fortified by some of the evidence given by certain wit- 
nesses before the British Parliamentary Committee in 1857, 
and, regrettably, by some loose and ill considered obiter dicta 
of certain of the Manitoba bench, the idea became preval- 
ent that the titles derived from the Company titles were 
all leaseholds, with perhaps one exception, and the fact 
that, even if such a supposition were correct, there might 
have been other grants of a very different nature was not 
even considered. 

That Lord Selkirk himself proposed to grant estates of 
freehold to his settlers is plainly shown by his prospectus 
wherein, it will be remembered, he announced that " set- 
** tiers lands will be disposed of, either by way of sale or 
" lease in perpetuity," the price " to be 10s. per acre if sold, 
" or if leased in perpetuity Is. per annum ; every family of 
** settlers may be expected to take up at least 100 acres. 
. . . If (they) should prefer leasing the rent will in 
two years repay the charges and will remain afterwards 
" as a clear income to the proprietor," and the Earl was 
particular to point out to the people of means whom he 
endeavoured to enlist in his scheme, that " the difference 
^^ between buying land at Id. or 2d. per acre and selling at 
8*. or 105. is very palpable and does not seem to require 
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'^ much comment." It is most unreasonable to suppose that 
any settler would ^^ prefer " a leasehold to a freehold, es- 
pecially in a new country, and where, as in this instance, 
their lands might be paid for in produce(e). Both Boss and 
Ounn concur in stating that each settler was to have 
100 acres of land assigned to him as contemplated by the 
prospectus, but the price charged per acre was subsequent- 
ly fixed at five instead of ten shillings. Following out 
this intention of granting freeholds Ross (/) records the 
formal gift at a public meeting by the Earl, of twenty-four 
ten chain lots, except STo. 12 which had only 5 chains, 
in fru soccagt, and gratuitously, on the left bank of 
the Bed Biver, according to Peter Fidler's survey, 
to certain of the settlers who had made improvements on 
their lands before being driven away by the Nor'- Westers, 
as a recompense for the hardships they had undergone. 

These twenty-four lots are numbered and shown plainly 
on plan No. 8 appended to the Parliamentary Betum of 
1819. Mr. Amos also accompanies his ^^ Beport of Trials, 
etc.," with even a better plan of the settlement as it was 
in June, 1816. By referring to a prior page (g) it will be 
seen that Mr. Fidler made his survey in 1813 or 1814. The 
names of the occupants might not be very hard to ascer- 
tain as, for example, we learn by the Beturn last mentioned, 
at pages 185-7, that ^^ Alexander McBeath, an old soldier, 
formerly of the 78rd regiment," occupied lot No. 8, Alex- 
ander Sutherland No. 12, the father of Alexander and 
William Bannerman No. 21, and Alexander Murray No. 23. 
Gunn (A) goes farther than Boss and says that ^^ each head 
^^ of a family was put in possession of one hundred acres of 
^' land . . free of all charges." 



{e) Gunn, Higtory ofJIfamtoba, 200; Ross, 30. 

(/) P. 42; Gunn, 200. 

{g) Dec. lasue, 1892, p. 137. 

{h) P. 201. 
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Mr. Halkett (i), one of Lord Selkirk's executors and sub- 
seqnently their agent at Red River, statesCJ) that "the heads 
'^ of &milies as they arrived were put in possession of 
" regalar lots of land which they immediately began to 
" cultivate," but he does not mention the size of the lots 
given them. 

George Campbell, one of the settlers who arrived at 
Churchill in the autumn of 1818 and proceeded to Red 
River in the spring of 1814, says that on the colonists 
" arrival at Red River one hundred acres of land were 
" given to each settler, and that he and five or six other set- 
" tiers were furnished with hor8es(A:)." The Hon. Wm. Mc- 
Gillivray says (I) that Lord Selkirk received money in 
Scotland fix>m intending settlers " to account for it in land 
" at the rate of 5^. per acre." 

(i) Mr. John Halkett, a younger son of Sir John Halkett, Bart., mar- 
ried, in 1816, Lady Katherine Douglas, a sister of the Earl of Selkirk. 

(j) Statement, etc., nipra, p. 4. 

It might he well to keep in mind the numbers of the settlers. 
Halkett says, p. 3, " At the beginning of the year the settlement conedurted 
of about one hundred persons (some Irish but mainly Highland Scotch.) 
In June, 1814, they received an addition of fifty more, and in September 
following the total number of settlers and labourers amounted to about 
two hundred. In the course of the same year between eighty and ninety 
additional emigrants " arrived at Hudson's Bay, but these latterand others 
and some colony servants, in all about 160 persons, did not reach Red 
River under the protection of Governor Robert Semple till November, 
1815, after the first destruction of the colony by the Nor'Westers in that 
year, who had then also seduced away about 140 of the settlers to Oanada. 
(Report 1819, pp. 22, 24, 25.) The colonists who, refusing to go to Oanada, 
had been driven of to Jack River (Norway House) in 1815, returned to 
Red River on August 19 of that year under protection of Mr. Colin Rob- 
ertson of the H. B. Co., who had with him about 20 clerks and servants. 
(Report 174.) When the Earl of Selkirk arrived at Red River in June, 
the year after the destruction of Governor Semple and some 20 of his 
men, on June 19, 1816, there were left about 200 settlers, as near as may 
be estimated. 

(k) Narrative, etc., svpTOy apendix p. 24. 

(0 Ifnd, p. 16. 
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Hargrave states (m) that ^^ the representatives of Lord 
Selkirk sold the land . . . at a nominal price varying 
from 5*. to Is. 6d. per acre." 

Up till 1817, in speaking of settlers or colonists refer- 
ence has been made to those from Scotland and Ireland, 
bat with the arrival of Lord Selkirk at Bed River in the 
Slimmer of 1817, a new element was introduced. When he 
was in Montreal, in Maj, 1816, orders arrived for the re- 
daction of the De Menron(n), Watteville and Glengarry 
Fencibles regiments, amongst others, consequent upon the 
peace with the United States. The De Meuron regiment 
included many soldiers from the ^'Germans and Piedmontese 
whom the conscription had forced to enter Buonaparte's 
armies." These joined the regiment when it was station- 
ed at Gibraltar in 1809 ; it was afterwards stationed at Malta 
where it remained till 1813, from there going to North 
America where it was disbanded as above mentioned. As 
Mr. G. A. Fauche, a lieutenant of the De Meuron regiment 
testifies, Lord Selkirk ^^ wished to obtain a number of effi- 
'' cient settlers for his colony at the Bed Biver (and) agreed 
'^ with several of the officers and privates to accompany him 
'^ for the purpose of settling there. His Lordship was very 
^^ particular in his choice of the men, as none but those of 
^^ the best character, and who knew some of the requisite 
'^ and useful trades for the settlement would be acx^epted. 
'* Engagements accordingly were entered into between 
^^ them and the Earl of Selkirk, who agreed to give the 
^' officers and men a portion of land. In addition to this 
^^ the men were to receive agricultural implements, and to 
" be paid at the rate of eight dollars per month for work- 
'^ ing the boats to their destination. His Lordship further 
^^ agreed that if the men on their arrival at the settlement 
" should not wish to remain there, they should be sent 

(n) Galled after Lt. Col. the Count de Meuron, a French Swiss, of 
Neuchatel : a large proportion of the regiment was Swiss. 
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back at his Lordship's expense to Montreal, or to Europe 
^^ by the ships from Hudson's Bay. On the 4th of June, 
^' 1816, three officers(o), myself being the fourth, and 
^^ about eighty men, left Montreal and proceeded to King- 
^^ ston, in Upper Canada. The Watteville Regiment had 
^^ been stationed at the latter place, and was also under 
^' orders to be disbanded. Twenty of that corps were en- 
^^ gaged by Captain Matthey in the name of the Earl of 
^^ Selkirk, upon the same conditions with those of the 
" Regiment De Meuron"(y). 

Mr. Halkett states (g) that a '^ few of the Glengarry 
Fencibles, with one of their officers, also joined" Lord 
Selkirk, and that he ^^ entered into regular written agree- 
ments with each " of these disbanded soldiers to the effect 
stated by Lieut. Pauche. When this party eventually ar- 
rived at Red River, after the Earl's reprisals at Fort William 
and elsewhere inflicted on the North- West Company, they 
were partly located on Point Douglas, now in the City of 
Winnipeg, which for that purpose was " surveyed (r) into a 
^^ number of lots, each containing a few acres and border- 
^^ ing on the river, a wide street running from the open to 
^^ the highway being set apart for their common use, 
^^ affording access to the common which lay beyond the 
^^ road, on which the settlers on the point had a right of 
^' pasturage and of hay making. After Point Douglas had 
^^ been appropriated a number of his Lordships troope 
^^ {sic) were still without land, These had to take land 
^^ on the east side of the Red River opposite to Point 
^^ Douglas. All were paid and rationed for a time by his 

(o) Oaptains Frederick Matthey and P. lyOraonnens ; lients. Fianche 
and de Graffenreid. 

(p) Statement, ntf>ra, p. 60, and Lt. Fauche's acooont, appendix 
[k.k.]) where letters of recommendation in favour of the regiment are 
quoted. 

(q) Statement, mprUf p. 60 ; Gunn, 167 ; Bosb, 41. 

(r) Gunn, 199-200 ; vide plan with Amos' Trials. 
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" Lordship. The non-commissioned officers were settled 
*'' on land among the soldiers ; the superior officers lived at 
*^ headquarters (Fort Douglas) and became members of the 
" Colonial {sic) Council." Ross {s) writing to a similiar 
ejSect says, " they were rewarded with small grants of land 
situate on a tributary stream, known as Riviere la Seine, 
entering on the west side of Red River, opposite to Point 
" Douglas, which afterwards, in honour of them took the 
** name of German Creek." This small river has since re- 
verted to its original name and is now known as the Seine. 

In the following year on the 16th July, 1818(55), a third 
class of settlers was introduced, that of the French Canad- 
ian from Lower Canada. Several families arrived under 
the charge of the Rev. Joseph Norbert Provencher, a most 
estimable Roman Catholic priest, subsequently the first 
bishop of St. Boniface, who was accompanied by Father 
S^vfere Dumoulin. These few families of Canadian settlers 
must not be confounded with the relatively large Roman 
Catholic, and other more or less nomadic half-breeds who 
had been sparsely scattered throughout the North- West for 
at least a generation before, wherever in short the fur 
traders took to themselves Indian women, that is, every- 
where. 

The Rev. Geo. Bryce, LL. D., state8(^) that these priests 
took up their abode with the De Meurons as they " were 
mostly Roman Catholics." But the De Meurons were not, 
generally speaking, Roman Catholics but ProteBtants(^^), 
and both Ross and Gunn agree that the Canadians went to 

(«) Boss, 41. See two of these grants, thofle of F. D. Heurter and J. B. 
Lagimoniere referred to in the Earls conveyance of 1818 to the Woman 
Catholic Missson post — . 

(w) Ross, 48 ; The French EkmerU in the Ntrrth- West, p. 9, by Father 
Lewis Drummond, S. J., Winnipeg, 1887. 

(0 The Old SetOers of Red River, p. 3, Winnipeg, 1885, a pamphlet. 

(«) Ross, 67; Gunn, 218; Rev. John West's Journal at Red River, p, 
60, London, 1824. 
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Pembina^ then deemed to be British territory, in the autumn 
after they arrived, and were then settled, or a great part 
of them, for upwards of four yearB(u). The latter author- 
ity states that ^^ the French families took land at Pembina 
^' where they intended to go into farming operations. Here 
^^ a number of their countrymen, with their half-breed 
^^ families, built their huts or pitched their wigwams, 
'' forming a village of considerable size, with its two 
priests and chapel, having, at least outwardly, the ap- 
pearance of civilization and comfort" Boss says also (t?) 
that the Canadians were joined at Pembina ^^by half-breeds, 
^^ hunters and others with the addition of whose numbers 
^^ they formed a snug little settlement, so that a Catholic 
'' church was built and houses erected." In 1822 doubts 
arose as to the exact whereabouts of the international boun- 
dary and at the suggestion of Mr. Halkett, the Earl's agent, 
for this, and other reasons Governor Bulger induced most 
of the Pembina settlers to transfer themselves to the older 
settlement at the Forks in the summer of that year, and 
the Company's Fort was abandoned in the spring of 1 828. 
The United States military expedition under the command 
of Major Stephen H. Long, arrived at Pembina in August 
of the latter year with the main object of determining the 
49th degree of latitude(2£?), and the result of the observations 
was ^^ that the whole of the settlement of Pembina, with 
the exception of a single log house, standing near the left 
bank of the river [was] included in the territory of the 
United States." About three hundred and fifty people, two 
thirds half-breeds, the rest Swiss and Scotch, preferred to 
remain at Pembina under the protection of the United 
States government. 



(u) Boss, 48-9; Gunn, 207, 214. 
(r) Boss, 75. 

(u;) NarraHve of an Expedition to 8L Peter' $ River, etc., vol. 2, p. 2, pp. 
38, 39, 42, 43, 227 ; by WiUiftm H. Keating^ Jjondon, 1825. 
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Before this date, in November 1821(2;), there had 
arrived at Bed Siver, by Tork Factory, a fourth class of 
settlers brought out by Lord Selkirk from the cantons of 
Switzerland(y), mostly of the poorer class^ mechanics and 
artizans, ill adapted for an agricultural life. These people 
to the mumber of 177 {z) dispersed themselves among the 
De Meurons (a) who intermarried largely with them, but 
when the winter came on they were forced to go to Pem- 
bina, most of them returning the following spring as 
already related. Lord Selkirk through his agent Col. May, 
late of the Watteville regiment, had promised free grants 
of land to all heads of families and unmarried adults, and 
various farming necessaries on a three years credit. The 
cantons from which they came were the French-speaking 
ones of Neuchatel, Yaud and Geneva and the German- 
speaking one of Berne(6). At the time of their arrival, 
or very shortly afterwards a formal agreement was entered 
into between the settlers at large and Lord Selkirk's agent 
at Bed Biver specifying the duties of the former in regard 
te the colony. This document, according to the Bev. 
Professor Bryce(c), contained the signature of 49 settlers, 
twenty-five De Meurons or Swiss and the remainder being 
Highlanders and Norweigans. This very valuable pub- 
lic document engrossed on parchment, eleven feet long and 
one and a half wide, was most unfortunately allowed to be 
taken out of this country by its reputed owner (?) Geo. S. 



(x) West, p. 68. 

(y) Boss, 57 ; Gann, 217-9. 

(z) Bev. John West's entry in church registers of St. John's, quot- 
ed in G. N. Bell's SeUcirk SettlerSy p. 29. 

(a) West, 69 ; Gunn, 218, 231, 239. 

(6) The Bed River CoUmy^ by Gen. Augustas L. Chetlain, a son of 
Louis Chetlain one of the puiy, Chicago, 1893. They were Protestants 
of the Beformed Lutheran Church ; many were descendants of Hugenots 
of Eastern France. For a list of the names of these settlers vide appendix. 

(c) The 0\d SeVtJUrB of Red River.i^, 4t. 
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McTaviBh({2), now or lately of Spokane, State of Washing- 
ton, U.S. A., so it cannot now be ascertained if there were 
any agreement in regard to the subject of this inquiry, the 
colony lands. 

In the spring of 1822 some five families of the Swiss 
left Pembina for Minnesota instead of returning to the 
Forks and thirteen more families followed them in the 
spring of 1823. In 1822 the various parties of settlers 
were located approximately as follows : The Scotch in 
what were subsequently the parishes of St. John and 
Kildonan, their original settlement ; the De Meurons part- 
ly on Point Douglas but especially along the River Seine ;' 
the Swiss with the De Meurons on the Seine ; ^' the 
French of all grades in one parish(e) up the main river," 
afterwards known as the parish of St, If orbert and part of 
St. Boniface, " and the half-breeds, under Mr. Grant, their 

chief, some twenty miles up the Assiniboine, 

at a place called ^ White Horse Plains,' the Forks being the 
common centre of the three grand divisions." 

A fifth class of persons, not settlers, but yet en- 
titled to lands in Assiniboia, under the terms of the Com- 
pany's grant to Lord Selkirk, that is to say employees, 
retired or otherwise of the Company, swelled the numbers 
of the settlers considerably, till they reached 1,500 
souls (/). After the coalition of the Hudson's Bay 
Bay and - North-West Companies the immense staff of the 
amalgamated Company was much reduced and in 1822 a 

(d) Bepeated application to Mr. McTavish has fJEuled to obtain even 
a copy of the document, though accompanied by an offer of payment of 
expenses. If a copy can be obtained it will be given in the appendix. 
This deportation of public documents by private individuals is deserv- 
ing of severe censure. 

(e) Robs, 81. Vide also plan (of parishes in appendix to Imperial 
Blue Book of 1869, in report of Exploration between Lake Superior and 
R. R. Settlement ; also in H. Y. Hind's Red River Exploring Expedition, vol. 
2, p. 172. 

(/) Ross, 78. 
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very large Dumber, some hundreds, of former servants of 
the Company, exceeding with their families the representa- 
tives of all Lord Selkirk's colonists, came to reside at the 
settlement (g) ; many of them were Orkneymen (A). Of 
these employees a labourer, as a rule, says Gunn, was en- 
titled to 100 acres, and on settling on an eight chain lot, 
running 160 chains to the rear, and containing 128 acres, 
instead of 90 acres as originally surveyed and allotted to 
the first colonists, he was ^^ given to understand that at 
'^ some future time he would have to pay in produce for 
^^ the extra twenty-eight acres at the rate of five shillings 
sterling per acre. Each clerk interpreter and guide was 
put in possession, for past services, of two or three eight 
*' chain lots-" It has already been noticed (i) that no one 
under the rank of Master of a trading post was to have 
more than two hundred acres, nor of that rank over one 
thousand acres. These grantees mainly settled in what were 
afterwards known as the parishes of St. Andrew and St. Paul 
(j), the former of which, in 1857, was the most populous of 
all the parishes, receiving as it did constant additions from 
retiring servant8(A). 

Such, then, were the numbers and location, as near as 
may be now ascertained, of all the inhabitants at Bed River 
in 1822 who received allotments from Lord Selkirk or his 
authorized agents. No other settlers who subsequent- 
ly arrived, under any conditions, were entitled to grants 
as a matter of right, from Lord Selkirk or his executors, 
save of course, retiring servants of the Company, for the 
Swiss settlers were the last who came under his auspices, 
he dying at Pan, in France, on April 8, 1820. On the 
24th June, 1826, almost all the remaining Swiss, De 



{g) Gmm, 225, 226. 

(h) Ross, 78, 110. 

(i) ^nte December issue. 

{J) Gunn, 239. 

(k) Hind, supra, p. 197, 
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Mearons and some few others, left the settlement, to the 
number of 248 individuals, and went to the Btate8({). The 
lands vacated by these people were occupied by the Cana- 
dians, to whom it does not appear that Lord Selkirk made 
any specific promise of individual lands though, as will be 
seen later(m), he made a very large grant to their church 
under whose auspices they were introduced, at his request, 
into Bed River. 

As mentioned before in this chapter, and for reasons 
there given, the writer has experienced the greatest diffi- 
culty in obtaining documentary evidence of the tenures 
under which the various colonists held their lands. Even 
thirty-five years ago, in 1867, when Professor Hind visited 
the settlement in command of the Canadian Exploring Ex- 
pedition and made inquiry amongst the settlers for 
title deeds, which he desired to assist him in ascertaining 
certain lines of sections, he could get no information at all 
from them. He tells us that he had heard that the Com- 
pany had granted a certain form of lease, a copy of which 
he had seen '^ through one of the resident clergy," but not 
'* in the hands of any one of the settlers of whom I made 
'^ inquiries respecting their tenure, . . . and in no 
^^ single instance could I find any half-breed, in possession 
'' of a farm, acquainted with its existence. In very many 
'' instances the settlers did not know the number of their 
^^ lots, and had no paper or document of any kind to show 
'* that they held possession of their land from the Com- 
'* pany, or any other authority. . . . They knew they 
^' had paid a certain sum for their land or it had been 
'' given them in return for services, or that they had squat- 
*^ ted upon it, and that they were in possession, but of title 
'^ deeds or receipts they knew nothing. These remarks 



(I) Gunn, 251 ; Ross, 109 ; Chetlain, 26. 
(m) Vide p. S6f d 9eq. 
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«< refer only to those from whom the information was 
^' sought for the purpose mentioned above." 

As a matter of fact it would appear that in the great 
majority of cases no formal conveyance of any kind was 
given, only in cases where it was asked for it is likely 
that it was granted, and the great bulk of the early set- 
tlers being in the humblest walks of life and very illiterate 
they would not be sufficiently alive to their own interests to 
demand what they were justly entitled to ; the writer has 
been assured by many old settlers that such was the case. 
This state of affairs is evidenced by the following public 
notice (n) : 

Notice is hereby given, that the colony register is now prepared for 
entry of title-deeds for land. Those of the settlers who have received 
titles, will bring them for examination and registry the first time they 
visit the Fort ; and those who have as yet received no titles, may have 
them on application to the Governor at new Fort Douglas. 

By order of the Governor. 

Gravt Forrxst, 
Fort Douglas, 20th January, 1825. Accountant. 

The laxity of the system which prevailed is manifest 
from this announcement which shows that though colonists 
had been at Bed Hiver since 1812, it was not till thirteen 
years after their arrival that they were in a position to have 
their holdings duly recorded ! Though it might seem 
in face of these obstacles a hopeless task to look for docu- 
ments relating to the settlers, yet the author has, aided by 
several friends interested in this subject, been able to 
get together not a few papers relating to lands in Bed 
Biver. The first of these in point of date is a contract of 
service and agreement for a grant of land between one 



(n) The notice above given is taken from a number of documents 
read by Mr. C.N. Bell before the Historical and Scientific Society of Mani- 
toba at Winnipeg on January 27, 1889 ; vufe the 33rd Transaction of that 
Society. It is much to be regretted that the historical value of these docu- 
ments is much weakened by Mr. Bell's neglect to state at the time where 
the originals were and in whose possession. He now states that they 
were destroyed by fire in the autumn of 1890. 
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William McEay and the Company. It is givea hereunder in 
fall as it is of enrioas interest and is moreover a very early 
one, in &ct the earliest that has so &r heen discovered (o). 

(o) The original |of this oontiact is in the poBBeaaon of Mr. Jamee 
Taylor of Prince Albert, whose iKther ma in the Companjr'saervioe and 
had a dmiliar contract. It is printed on the r^golar blank form of con- 
tract adopted by the company for use in these cases, the parts between 
brackets are atrack oat in the original, the italics dgnify the written 
portion. 

IT 18 HEREBY CONTRACTED AND AGREED. 

BETWEEN WWam McKay of (the Parish of) Hudson's Bay (and County 
of) North America on the one Part, and the GOVERNOR AND COM- 
PANY OF ADVENTURES OF ENGLAND tradmg to Hudson's Bat, 
on the other Part, That the said William McKay shall (embark, when re- 
quired, on board such Ship or Vessel as the Committee of the said Com- 
pany shall appoint, and shall proceed to the Settlements of the said Com- 
pany) in Hudson's Bat, (and shall there,) for the term of Three Years, to 
commence from the Day of the dale hereof (his Embarkation,) perform all 
such work as he shall be required to do, and obey all the Orders which 
he shall receive from the Governor of the Factory or any other Officer 
authorized by the said Company: And the said WtUiam McKay ehaJl, 
with Courage and Fidelity in his Station, defend the Property of the 
Company, their Factories, and Territories, against all Enemies or oppon- 
ents whatsoever. The said Wm. McKay shall not carry on any trade ex- 
cept for the benefit of the Company and according to their Orders, and 
in case he shall obtain any Goods by Barter with the Indians or othei^ 
wise, the same shall be held by him in Trust for the said Company only, 
and shall be delivered up to their officers when required. The said 
WiUiam McKay further engages, that he shall not during his abode with- 
in the Territories of the said Company aid or abet any persons whatso- 
ever who shall be engaged in any Trade within the Territories of the said 
Compmy, contrary to their orders and to the Privileges conferred upon 
them by their Charter ; but he shall, at all Times during his Residence 
in the said Territories, maintain and defend the Rights and Privileges of 
the Company, and shall to the utmost of his Power, aid, support, and de- 
fend, the Officers appointed by the said Company ; and shall obey the 
Laws and Regulations enacted by the said Company for the good Govern- 
ment of their Territories. 

And, in Consideration of liie aforesaid Services, the said Company en- 
gage to pay to the said WUUam McKay so long as he shall continue in 
their Service, yearly Wages, after the Rate of Twenty-five pounds per annumf 
the said WHUkan McKay to he employed as a Qerh, and to supply the said 
Wifliam McKay for just and moderate Prices, with such articles as may 
be necessary for his own use. (And after the Expiration of the aforesaid 
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It will be remarked that if McEay served his three 
years &ithfull7 he would get one hundred acres of land 
" to be held by the said William McKay and his heirs for ever 
*^ under the same conditions of obeying the laws and regula- 
tions of the Company, and of not infringing the privileges 
granted to them by their charter." A number of contracts 
made on the same printed form have been referred to and 
there can be no doubt but that this was the regular agree- 
ment made between the Company and its employees under 
which lands were assigned in the settlement to such of 

Term of Years, the said Company shall convey the said 

back to Scotland, free of Expenses.) But if the said 
WUHam McKay shall have conducted himself to the full satisfaction of the 
said Company, and shall desire to remain in their Territories, the said 
Company shall assign to him One Hundred Acres of Land, to be held by 
the said WiUiam McKay and his Heirs forever, under the same conditions 
of obeying the laws and Regulations of the Company, and of not infring- 
ing the Privileges granted to them by their Charter. And it is further 
agreed, That the said Company may dismiss the said William McKay 
from their Service at any period when they shall see fit. (Provided al- 
ways, that the said Company bring him back to Scotland free of expense.) 
It is also agreed, That if the said William McKay intends to quit the Ser- 
vice of the said Company at the Expiration of this Contract he shall 
give Notice of his Intention to the Officer in authority over him, One 
Year before ; or if the said William McKay be on an Inland Station, he 
shall give Notice Eighteen Months before the Expiration of the present 
Contract ; and in case he fail to give such Notice, the said William Mc- 
Kay shall be held to have renewed his Engagement for another Year, on 
the Terms and under the conditions herein contained, in the same man- 
ner as if he had signed a new Contract. And it is further agreed, That 
if the said William McKay shall fail to perform any of the Engagements 
hereby contracted, he shall forfeit all the Wages and Advantages hereby 
promised to him. IN WITNESS whereof, this Contract is signed and 
sealed by the said WiUiam McKay and by Thomas Vincent duly autlioriz- 
ed by the Governor and Committee of the said Company. 
Dated at Albany Factory the 

Twenty-fifth day of JunCy 181S, 

(Sgd.) WiUiam McKay. 

{Sgd,) Thomas Vincent. 
Witntneth: 

(Sgd.) WiUiam Thomas. 

(Sgd.) James Slatter. 

R. Causton & Son, Printers, Finch-Lane, London. 
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them as had perfonned their agreement, both during the 
rigime of Lord Selkirk and of the Company. 

Now the grantees derived estates in fee simple under 
these contracts, and, as has been seen, a very large propor- 
tion of the titles in the settlement find a root in such allot- 
ments to the retired servants of the Company. 

A peculiarity of the contract is that it does not state 
in what portion of the Company's territories the grant shall 
be made ; as a matter of &ct they were made at Red 
River, but the point would be a nice one in case of an 
attempt now to compel the Company to carry out the 
agreement on their part and allot land to some of their 
former servants who, to the writer's knowledge, claim never 
to have received such a grant. It is more or less a matter 
of speculation, and possibly idle, to consider if a proper 
case for relief were made out what a court of equity would 
compel the Company to do. It would seem that the mat- 
ter would largely turn on the time when the agreement 
was entered into, for it could scarcely be contended on be- 
half of the Company that a grant of one hundred acres, 
say on an iron bound promontory of Hudson's Bay, would 
be a sufficient answer to their agreement to assign a re- 
tired servant 100 acres ^^ should he desire to remain in 
their territories," for he would have no desire to remain 
under such conditions. They would be probably directed 
to conform as near as practicable to their undertaking. 
The number of such claims is necessarily small as the 
statute of Limitations would bar most of them. 

The next document to be considered evidences the, for 
many reasons, most important estate granted in Rupert's 
Land. This is also an estate in fee simple and consists in 
the conveyance by the Earl of Selkirk, by way of lease 
and release (p), bearing date the 18th and 19th days of 

THIS INDENTURE made the eighteenth day of May in the year of 
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May, 1818, respectively, on certain trusts as therein men- 
tioned, to the then Roman Catholic Bishop of Quebec and 

Oar Lord One thousand eight hundred and eighteen, Between the Right 
Honourable Thomas Earl of Selkirk, of the first pari ; 

And the Right Reverend Joseph Octave Plbbbis, Roman Cathoug 
Bishop of the Diocese of Quebec, Jean Henri Auguste Roux, of Mon- 
treal, in the District of Montreal, and Province of Lower Canada, Clerk, 
Superior of the Seminary of Montreal at Montreal aforesaid, and Vicar 
General of the said Diocese, Saveuse de Beaujeu, of Montreal, aforesaid. 
Esquire, Hugnes Heney, of Montreal, aforesaid. Esquire, Advocate, Joseph 
Norbert Provencher, and Severe Joseph Nicholas Dumoulin, of Mon- 
treal, aforesaid, Clerks, of the second pari ; 

Witnesseth that the said party of the first part for and in considera- 
tion of the sum of five shillings of good and lawful money of the Prov- 
ince of Lower Canada, to him in hand paid by the said Parties of the second 
part, the receipt whereof is hereby acknowledged, hath granted, bargain- 
ed and sold, and by these presents doth grant, bargain and sell unto the 
said parties of the second part their executors administrators and assigns 
a certain tract, piece or parcel of land, situate, lying and being in the 
Territories granted to the Governors and Company of Adventurers of 
England trading into Hudson's Bay to wit in Rupert's Land commonly 
called the Hudson's Bay Territories, that is to say all that certain tract 
piece or parcel of land situate lying and being on the East side of Red 
River and bounded by a line beginning on the Right bank of Red River 
aforesaid at the mouth of a small river known by the name of the Riviere 
de la Seine and running in an easterly direction for the distance of one 
hundred English statute chains along the Southern boundary of a lot of 
land laid out and assigned to Jean Baptiste La Gimoniere, and thence 
running due east for a further distance for the further distance of five 
English Statute miles, thence due south for four English Statute miles, 
thence due West until the said line shall reach the said River de la Seine, 
and thence in a northerly direction, along the stream of the said River 
de la Seine, to the place of beginning, and also that certain other piece or 
parcel of land lying being and situate on the right bank of Red River 
aforesaid and nearly opposite to the mouth of Assiniboine River, l)ounded 
on the Westward by the said river and extending in front along the same 
for the space of three hundred and thirty yards or fifteen English statute 
chains northward from the boundary of a lot of land assigned to Frede- 
rick Damien Huerter, bounded on the southward and northward by lines 
running at right angles to the shore of the River and extending for the 
space of fifteen statute chains, and bounded on the eastward by a line 
parallel to the course of the River, and the Reversion and Reversions, 
Remainder and Remainders, Rents, issues and profits thereof with the 
appurtenances, to have and to hold the same and every part and parcel 
thereof with the appurtenances unto the said parties of the second part, 
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to Fathers Provencher and Dumoulin, already mentioned, 
and three others, of the large and very valuable tract of 

their Executors Administrators and Assigns, from the day next before the 
day of the date hereof for and daring and until the full end and term of 
one whole year from thence forth next ensuing and folly to be complete 
and ended, yielding and paying therefore at the expiration of the said 
term unto the said party of the first part one pepper-corn if denianded. 
To the intent that by virtue of these presents and by force of the statute 
for the transferring of uses into possession, the said parties of the 
second part may be in the actual possesion of the said Premises and ap- 
purtenances, and be thereby enabled to take and accept of the grant and 
release of the Reversion and Inheritance to them and the survivors of 
them and to such other persons to whom any conveyance or conveyances 
of the said premises shall or may at any time hereafter be made or who 
may by the said parties of the second part be associated with them the 
said parties of the second part in this behalf or with the survivors of 
them the said parties of the second part by virtue and conformably to 
one other Indenture to be made bearing date the day next after the day 
of the date of these presents, for ever upon the trusts and sole intents 
uses and purposes to be declared thereof in and by the said other inden- 
ture so to be made, bearing date the day next after the day of the date of 
these presents as aforesaid. 

In Witness whereof the said parties to these presents have hereunto 
respectively set their hands and seals the day and year first above writien. 

(Signed) " Selkirk " (L. 8.) 
(Signed) "J.O.Plessw, 

Signed sealed and delivered at C. R. Bp. of Quebec." (L^.) 

Montreal in the Province of Lower (Signed) " Roux P. (L5.)" 
Canada where no stamps are used, (Signed) " Jh. N. Provencher ."(L.S-) 
in presence of (Signed) " Sev. Dumoulin " (L£.) 

(Signed) " D. Mondelet." (Signed) " 8. de Beaiyeu " (L.8.) 

(Signed) " L. Viger." (Signed) " H. Heney " (Li5.) 

(Signed) " L. Th. B^dard." 

(Signed) "CI. Gauvreau." Witnesses. 

t Aw«Ticiii 1 Pour vraie copie. 

\ ^^ToT" \ (Signed) C. Baillaigeon, Pth. Secretaire Archeriche 

t beai. i de Quebec, 6 Aout, 1870. 

THIS INDENTURE made the nineteenth day ot May in the year 
of Our Lord one thousand Eight hundred and eighteen, 

Between the Rioirr Honourable Thomas Earl of Sblkirk, i^ the 
first party 

And the Right Reverend Joseph Octave Plessis, Roman Catholic 
Bishop of the Diocese of Quebec, Jean Henry Auguste Roux of Mon- 
treal in the District of Montreal and Province of }»wer ^)anada, Clerk 
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land, containing no lesB than 10,892 acres (mentioned in 

the present Hudson's Bay Company Bed River aettle- 

Sapenor of the Seminary of Montreal aforesaid, and Vicar GenerfU of 
the Diocese of Qaebec aforesaid, Saveose de fieaajeu of Montreal, afore-, 
said Eaqaire, Hagaee Heney of Montreal aforesaid, Esqaire, A<}Tocate, . 
Joseph Norbert Provencher and Severe Joseph Nicholas DumQttlin of 
Montreal aforesaid Clerks, of the 9€cfmd pari. 

Whereas a grant hath been heretofore made by the Governor |ind 
Company of Adyentorers of England trading into Hudson's 3ay of a 
certain tract of land and country situated and being in the Territories 
of them the said Grovemor and Company of Adventurers of England 
trading into Hudson's Bay, distinguished by the name of Rupert's Land 
and otherwise called the Hudson's Bay Territories. 

Now therefore this Indenture witnesseth that the said party of the 
first part for and in consideration of the sum of five pounds current 
money of the Province of Lower Canada to him well and truly paid by 
the said parties of the second part, the receipt whereof is hereby ac- 
knowledged, and also for the purpose of contributing to introduce into 
the said Territories, the benefits of religion, morals and good order, hath 
granted, baigained, sold, aliened, released, conveyed and confirmed and 
by these presents dotb, grant, bargain, sell, alien, release, convey, and 
confirm, unto the said parties of the second part in their actual possess- 
ion now being by virtue of a bai^gain and sale to them thereof made for 
one whole year by indenture bearing date the day next before the day of 
the date of these presents and by force of the statute for the transferring 
of uses into possession and to the survivor or survivors of them and 
such other person or persons who may hereafter by them the said par- 
ties of the second part or the survivors or survivor of them be associated 
to and with them the said parties of the second part, or the survivors or 
sorvivor of them, by virtue of the trust hereinafter mentioned as here- 
inafter specified, all that certain tract, piece or parcel of land situate, ly- 
ing and being in tiaie plantation or colony of Rupert's land and 
in the Territories of the said Governor and Company of Ad- 
venturers of England trading into Hudson's Bay commonly called 
the Hudson's Bay Territories aforesaid and being part of the land com- 
prehended in the grant before mentioned from the said Governor and 
Company, that is to say, all that certain tract piece or parcel of land ly- 
ing on the East side of Red River, and bounded by a line beginning on 
the right bank of Red River aforesaid at the mouth of a small river 
known by the name of the River de la Seine and running in an easterly 
direction for the distance of one hundred English statute chains along 
the southern boundary of a lot of land laid out and assigned to Jean 
Baptiste La Gimoniere and thence running due east for the further dis- 
tance of Qy% English statute miles then due south for four English stat- 
ute miles then due west until the said line shall reach the said river d 
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ment Register B as lot No. 903) on which are the cath- 
edral, archbishop's palace, college, convent and other edi- 

la Seine, and thence in a northerly direction sAonz the stream of the 
said river de la Seine to the place of beginning, and also that certain 
other piece or parcel of land, situate lying and being on the right bank 
of Red River aforesaid and nearly opposite to the moath of Assiniboine 
river, bounded on the westward by the said river and extending in front 
along the same for the space of three hundred and thirty yards or fifleen 
English Statute chains northward from the boundary of a lot of land as- 
signed to Frederick Damien Huerter, bounded on the southward and 
northward by lines running at right angles to the shore of the said 
river and extendmg for the space of fifteen statute chains and bounded 
on the eastward by a line parallel to the course of the river, with all 
the edifices thereon and advantages to the same .now or heretofore be- 
longing or in any wise appertaining and the reversion and reversions, 
remainder and remainders, rents, issues and profits thereof and every 
part and parcel thereof with the appurtenances and also all the estates, 
right, title, interest, property claim and demand whatsoever in law or 
equity of him the said party of the first part, of, in and to the same : to 
have and to hold all and singular the said premises hereby granted and 
bargained or meant and intended so to be, with their and every of their 
appurtenances into the said parties of the second part, the survivor and 
survivors of them and such other person or persons who may be here- 
after by them the sud parties of the second part, or the survivor or sai^ 
vivors of them associated to and with them the said parties of the 
second part or the survivors or survivor of them by virtue of the trust 
hereinafter mentioned and as hereinafter specified, forever : but upon 
the trust nevertheless and to and for the uses, intents and purposes 
hereinafter expressed and declared of and concerning the same, and for 
none other whatsoever, tnat is to say upon the trust that the said par- 
ties of the second part the survivors or survivor of them ; and such other 
person or persons to whom any conveyance or conveyances of the said 
premises shall at any time hereafter be made by them the said parties 
of the second part or the survivors or survivor of them and such other 
person or persons who mav hereafter by the said parties of the second 
part or the survivors or survivor of them be associated to and with them 
the said parties of the second part or the survivor or survivors of them by 
virtue of the trust hereinafter mentioned and as hereinafter specified ; 
shall and will from time to time and all times hereafter stand seized and 
be possessed of the said premises hereby granted and released or in- 
tended so to be to the intent and purposes, that the said lands and nre- 
mises and all the rents, issues, and profits of the said land and premises 
and all and every the appurtenances thereof shall be employed to and 
for the use and support of a Roman Catholic Church to be established 
at Red River aforesaid and of the priests to be appointed to administer 
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fices of the Roman Catholic church. The originals of 
these most important documents are in the archiepiscopal 

the rites of the Roman Catholic Religion at Red River aforesaid under 
the Government and control of the said Bishop of Quebec, conformably 
to the rules, regulations, ordinances, customs, usages and discipline of 
the said Oatholic Diocese of Quebec ; And upon the further trust and 
confidence that whenever the said Trustees shall or may be reduced to 
the number of three, then the said trustees or the survivors or sur- 
vivor of such three trustees shall make a new conveyance to fill up the 
number of seven trustees with such persons as the said three Trustees or 
the survivors or survivor of them may think fit and proper; or when 
the said trustees parties to these proeents shall be reduced to the num- 
ber of three trustees then the said three trustees or the survivors or sur- 
vivor of them shall fill up the number of seven trustess, by the said 
three Trustees or their survivors or survivor associating to and with 
themselves or himself for the purpose of filling up the number of seven 
Trustees such persons as thev the said three Trustees or the survivors or 
survivor of them may see fit and proper to appoint in such manner or 
by such good and valid act or deed as to them the said three Trustees 
or the survivors or survivor of them may seem fit and proper to the in- 
tent that there may be a perpetual succession of fit persons to represent 
the said parties of the second part for the purposes of the uses, trusts and 
intents herein contained, and every of them according to the true intent 
and meaning hereof; the said premises so hereby granted and baijifain- 
ed to be forever subjeet to the conditions expressed in the said grant 
heretofore made by the said Governor and Company to the said party 
of the first part by indenture bearing date the twelfth day of June one 
thousand eight hundred knd eleven. 

And the said party of the first part for himself, his heirs, executors 
and administrators, doth covenant grant, promise and agree to and with 
the said parties of the second part, his heirs and assigns that he the 
said party of the first part is now the true, lawful and rightful owner of 
all and singular the said premises with the appurtenances, and is law- 
fully possessed of a good and clear estate of inheritance therein in fee 
simple, and hath good right, full power and lawful authority to grant 
release, and convey the same from all incumbrances whatsoever, accord- 
ing to the tru^ intent and meaning of these presents, and further that 
he the said party of the first part and his heirs shall and will from time 
time to time and all times hereafter, upon the reasonable request, and at 
the proper cost and charges in the law of the person or persons herein 
beneficially interested, or their successors, do, execute, and perform or 
cause to be done, executed and performed all and every such further 
and other lawful and reasonable act and acts, thing and things, device 
and devices in the law whatsoever, for the further or more perfect con- 
firming and assuring of all and singular the premises aforesaid with the 
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archivee at Quebec, of which His Grace of St. Boni&ce 
baa notarial copies, of which in turn he permitted copies to 
be taken. As early as 1820, Father Provencher had com- 
menced the foundation of a church near the site of the 
present Cathedral(9). As before remarked no promise, 

appurtenances and every part and parcel thereof onto the said party of 
the second part and to the sarvivors and survivor of them and such other 
persons who may be hereafter ty them the said parties of the second 
part or the survivors or survivor of them associating to and with them 
the said parties of the second part, or the survivors of survivor of ihem 
by virtue of the trust hereinbefore mentioned in that behalf and in the 
manner ;hereinbefore specified for .the trusts and to the intents^ uses, 
and purposes aforesaid as by the said person or persons herein benefici- 
ally interested or their successors or by their counsel learned in the law 
shall be reasonably advised, devised and required : and also that he the 
said party of the first party and his heirs, the said hereby granted and 
bargained premises with the appurtenances and every part and parcel 
thereof unto the said parties of the second part and the survivors or sur- 
vivor of them and such other persons as may hereafter by them the said 
parties of the second part or the survivors or survivor of them, associat- 
ed to and with them the said parties of the second part or the survivors 
or survivor of them, by virtue of the trust hereinbefore mentioned in 
that behalf and in the manner hereinbefore specified, against the lawfhl 
claims and demands of all persons whomsoever claiming and to claim by 
or from under him the said party of the first part, his heirs or assigns, 
shall and will warrant and forever defend. 

In Witness whereof the parties to these presents have hereunto re- 
spectively set their "hands and seals the day and year first above written, 
at Montreal aforesaid where no stamps are used in the presence of the 
undersigned witnessess, these presents having been made double. 

(Signed) « Selkirk " (L.S.) 
(Signed) " J. O. Plessis C. R. Bp. 
(Sig.) "D. Mondelet." of Quebec." {LJti,) 

(Sig.) " L. Viger." (Signed) " Roux P." (L.S.) 

(Sig.) " M. O'Sullivan." (Signed) " Jh. N. Provencher, Ptre "(L.S.) 

(Sig.) " Lt. Th. B^dard." (Signed) " Sev. Dumlouin," (L.S.) 

(Sig.) '*C1. Gauvreau." (Signed) "S. de Beaijgeu." (L.S.) 

Witnesses. (Signed) " H. Heney '* (L.S.) 

f k w -all ^ Tout vraie copie conforme a V original. 

f Ar«iiep?i 1 (gjj^ Q BaiUargeon, Pth. Secretaire, Archeriche de 

i. toeai. j Quebec. 5 Aout, 1870. 

(q) Hinds' Red River Exped., mpra, p. 174 ; and Amos' plan of Set- 
tlement, gupra, note G. Vide also Archibishop Tach^'s Jlngi Arme^ 
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80 far afi is known, was made by Lord Selkirk at the time 
this conveyance was executed at Quebec, nor at any other 
time, to grant lots to individual Canadian settlers, he ap- 
parently having full confidence in the ability of their leaders, 
their priests, with the aid of this generous gift, to protect 
the interests of their flock and to ^^ contribute to introduce 
mto the said Territories the benefits of religion, morals 
and good order," and in this he was not mistaken. 

It was the practice of Lord Selkirk's executors to ap- 
point as their agent the Company's Governor of Assiniboia, 
consequently when Captain Bulger arrived at Red River, 
in June, 1822, to enter upon the duties of his office he 
brought with him the following document (r) : 

London, 27 March, 1822. 
To Andrew Bulger, Esq., etc. : 

Sib—- I hereby authorize yon to take chai^ of the Red River settle- 
ment and of all the affairs of the estate of the late Lord Selkirk in 
Rupert's Land ; to claim and take possession of all papers, books and 
property of every description belonging to the estate or to the executors 
and trustees of the late Earl of Selkirk ; also to recover all debts due to 
the said estate or to the said executors and trustees by any person in 
Rupert's Land and to give the necessary receipts and dischaiges in said 
matters. I am sir, 

Your obedient servant, 

A. OOLVILE, 
Executor and Trustee of Thomas, the late of Selkirk. 

When one of the executors, Mr. John Halkett, came 
to the settlement in the summer of the same year to in- 
quire into the condition of the settlement and adjust any 
grievances he held meetings in July with the colonists but 
no complaints apparently were made in regard to the lands. 
However he must have recommended the trustees to form- 



de Misdan dans le Nord-Ouett de UAmSrique, and his Esqidsse mr le Nord- 
Ouatde VAmtnqae. 

(r) Bulger Papers, vol. 2, p. 76, in Canadian Archives at Ottawa. At 
page 75 of the volume is an ample power of attorney from the Company 
to Bulger authorizing him to exercise as locum teneru all the powers 
under the charter for the government of Assiniboia, being part of 
Rupert's Land ; this is dated at London, March 27, 1822. 
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ally appoint some one to control the sale of the estate at 
Red River, for when Bulger was succeeded by Mr. Robert 
Parker Pelly, a cousin of Sir John Henry Felly, Bart., 
Governor of the Company, in June, 1823, the accepting 
and surviving acting trustees of Lord Selkirk's will, on the 
19th May, 1823, by formal power of attorney («) appointed 

(«) KNOW ALL MEN BY THESE PRESENTS, That We, Sir James 
Montgomery of Stanhope in the Count v of Peebles in Scotland, Baronet, 
present Knight of the Shire for the said County, Adam Maitiand of Dun- 
drennan in the County of Kirkcudbright in Scotland, Esquire, Andrew 
Colvile of Ochiltree and Cromie in the County of Fyfe in Scotland and 
of Leadenhall street in the City of London, Esquire, and John Halkett 
formerly of Seymour Place in the Parish of Saint Geoige's Hanover 
Square within the liberties of Westminister now of the Town of Bright- 
helmstone in the County of Sussex, Esquire, considering that whereas 
the deceased Thomas Earl of Selkirk by his last will and Testament duly 
proved in the Prerogative Court of Canterbury and duly registered in 
the Register Books kept at the Settlement on the Red River in the Dis- 
trict of Ossiniboia in the territories of the Company of Adventurers of 
England trading into Hudson's Bay did authorise and direct us the ac- 
cepting and surviving acting Trustees under his said last will and testa- 
ment (the other persons therein named having refused to accept and 
having renounced the said Trust by Deed recorded in the said Register 
Books) to sell and dispose of the whole or any part of the said Dis- 
trict of Assiniboia granted to the said Thomas Earl of Selkirk his heirs 
and assigns by the said Company oi Adventurers trading into Hudson's 
Bay and it being necessary that proper persons should be appointed in 
the said District called Ossiniboia for such purposes of sale. Therefore 
we the said Sir James Montgomery Baronet, Adam Maitiand, Andrew 
Colvile and John Halkett have made constituted and appointed and by 
these presents do make constitute and appoint George Simpson Esquire, 
one of the Governors appointed by the said Governor and Company of 
Adventurers trading into Hudson's Bay for their Ten itories called Rn- 
pert's Land of which the said District called Ossiniboia granted by them 
to the said Thomas Earl of Selkirk formed a part, and Robert Parker 
Pelly, Esquire, Governor of the said district called Ossiniboia, oar true 
and lawful Attorneys, hereby granting and committina: to th^m jointly 
full power and authority for us and in our names to treat with any person 
or persons for the selling and disposing of anv part of the Lands in the 
said District of Ossiniboia acquired bv the said Thomas Eari of Selkiric 
from the said Governor and Company of Adventurers tradim; into Hud- 
son's Bay at such orice or prices to be paid at such time or times as may be 
agreed upon by and between the said George Simpson and Robert Par- 
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him and Mr., afterwards Sir George, Simpson, described as 
^^one of the governors appointed by (the Hudson's Bay Com- 
pany) for their Territories called Bupert's Land," their 
attorneys for the purpose of selling and disposing of the 
whole or any part of the District of Asdniboia '^ at such 
price or prices to be paid at such time or times as may be 
agreed upon " between them '^ and any person or persons 
willing to make such purchases, etc." 

The plain intention of this power of attorney is that the 
donees of the power should sell the land to the settlers or 



ker Pelly and any person or persons willing to make any sach purchases 
and upon inch conditions and subject to such covenants as the said 
George Simpson and Robert Parker Pelly may think fit in that behalf 
and to do every act matter or thing necessary for completing such pur- 
chases or for completing any agreement that may have been made by the 
said Thomas Earl of Selkirk for the irranting or selling any part of the 
Land in the said District called Ossiniboia previous to his death or that 
may have since been made and for that purpose for us and in our names 
to sign seal and deliver any demise, assignment, conveyance or assurance 
that may be necessary to any person or persons that may have agreed to 
purchase upon any contract or agreement for the purchase of any part 
of the said Land in the said District called Ossiniboia [that may have 
been made during the life time of the said Thomas Earl of Selkirk or 
that may have been made since his death or any demise, assignment, 
conveyance or assurance that may be necessary for the completing any 
agreement for the sale and purchase of any part of the land in the said 
district that may be made by or with the said George Simpson and 
Robert Parker Pelly and to receive the price or consideration agreed to 
be paid or given for or in resi)ect of any such sale and purchase and to 
ask demand sue for and recover the same and all rents monies or other 
things whatsoever agreed for due or payable for or in respect of the Pre- 
mises and also to ask demand sue for and recover of and from every 
person and all persons whatsoever every sum and all sums 'of money 
which was or were due to the said Thomas Earl of Selkirk in the said 
Distnct called Ossiniboia at the time of his death or that has or have 
since become due or that shall hereafter become due for or in respect of 
any part of his estate situated there and on receipt of such monies or 
other things to grant for us and in our names sufficient discharges and 
requittances which shall be equally good as if granted by us. 

In witness whereof these presents signed and sealed by us this nine- 
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others, following out Lord Selkirk^s policy, and there is 
nothing that would suggest an intention to lease it. 

(To be continiLed.) 



teenth day of May in the Year of oar Lord one thooaand eight hundred 
and twenty three. 

Signed sealed and delivered by thel 
said Sir James Montgomery (beini; first i 
duly stamped) in the presence of Peter } (Signed) Jas. Montgomery. 






Macarter, Batler at Slobe Castle, Mark 
Hislop servant at Slobe Costle. 

Signed sealed and delivered by the] 
said Adam Maitland (being first duly 
stamped) in the presence of John Thomson |- (Sgd) Ad. Maitland. 
M.D. of Edinburgh Physician, James T. 
Smith of Edin'r Bookseller. 



(Sgd) A. CJolville. 



Signed, sealed and delivered by the 
said Andrew Colviile and John Halkel^ 
(being first duly stamped) in the presence 
of 

Bay Oo'^y. ®'°'**' ^'^ ^ ^"^ ^'^^^^'^'jcSgd) J. Halkett. 

Edw. Roberts — 

Acct. to the Hudson's Bay 
Company. 



} 



Extracted from Red River Settlement " Register Book A." 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Tuesday, July 11, 1898. 

Present : Isaac Campbell, Q. C, president; Hon. J. D. 
Cameron, secretary ; Messrs. H. Archibald, Alex. Haggart, 
£[. J. Macdonald, Q. C. and Munson. 

The president took the chair. 

Minutes of two meetings held on May 1, were read and 
confirmed. 

Letter read from Mr. R. J. Wilson, dated May 2, 1893, 
asking that the Manitoba Reports be furnished to him as 
Registrar in Equity. 

Ordered, That a reply be sent to Mr. Wilson that the 
Society at present furnishes one copy of the reports to each 
side of the court and the benchers regret they cannot sup- 
ply a second copy for the equity side. 

Report from the examining committee, dated June 80, 
1898, received, read and ordered to be adopted. 

Ordered, That E. J. P. Buron, J. G. Hossack, M. B. 
Jackson, J. K. Sparling, H. W. Whitla and E. L. Howell 
be admitted as students at law and articled clerks. 

Report from the examiners, dated July 8, 1898, receiv- 
read and ordered to be adopted. 

Ordered, That C. E. Bastin be allowed his 2nd intermed- 
iate examination. 

That F. L. Davis, T. L. Metcalfe and R. M. Thomson 
be allowed the final examination for call, and that William 
Bearisto be called to the bar. 
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The treasurer presented his financial statement from 
January 1 to May 1, 1898. 

Ordered, That same be filed. 

The secretary reported that he had been served with a 
notice on behalf of Mr. John Boultbee that he intended to 
present himself in Michaelmas term next, to be re-admitted 
as an attorney. 

Ordered, That the matter be referred to Mr. Howell^ 
Q.C., for his consideration and report 

Petition presented from Frederick Heap, dated July 6, 
1993. 

Ordered, That the same be granted, and that he be ad- 
mitted as student at law and articled clerk as of Trinity 
Term on the production of his diploma. 

Petition presented from L. Y. Fessenden dated July 8, 
1893. 

Ordered, That the same be granted and that he be ad- 
mitted as a student at law and articled clerk as of Trinity 
Term on payment of additional fee during Trinity Term 
and the production of his diploma. 

Petition presented from J. C. Saul, dated July 11, 1893. 

Ordered, That same be granted and that he be per- 
mitted to take the 2nd intermediate examination as of 
Michaelmas Term. 
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BRIEFS. 



The attention of the profession is called to the require- 
ments of the " Act Kespecting Witnesses and Evidence," 
(came into force on Ist instant) in regard to the form of 
statutory declarations. 

On the 14th instant Mr. Robert M. Matheson, of Bran- 
don, barrister at law, was appointed of&cial administrator 
for the Western Judicial District, and on the same day Mr. 
Samuel B. Marlatt, lumber merchant, of Portage la Prairie, 
for the Central District. This latter appointment is not 
judicious in our opinion as this important office requires 
legal knowledge and ought not to be filled by a layman. 

The assizes will be held at Winnipeg on October 31, at 
Portage la Prairie on November 7, and at Brandon on 
November 14 ; equity sittings at Winnipeg on October 17. 

AccoRBiNO to the Canada Law Journal there are over 
600 practising lawyers in Toronto and one thousand 
more in other parts of Ontario ! This province ia just 
as overcrowded. 

Our esteemed contemporary, the Oreen Bag^ has been 
getting into difficulty lately. Not long ago it presented its 
readers with a portrait, ostensibly of Mr. Justice Bowen, 
though it was not that of the distinguished judge, and now 
in its last issue (page 334) under the head of ^'Judicial 
Poetry " it saddles Mr. Albert Chevalier's inimitable coster 
song, " The Future Mrs. 'Awkins," onto the Lord Chief 
Justice (Coleridge) ! If the Green Bag ever comes to the 
hands of Mr. Chevalier he will beyond all question feel 
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that someone has " Knocked 'im in the Old Kent 
Road." The whole point of the musical joke, the 
reference to Sir Henry Hawkins, is apparently missed by 
our contemporary, and there are misprints in the fragment 
of the song that is given. Mr. Irving Brown has never- 
theless added very considerably to the interest of the Green 
Bag ; may he do so to the capital. 



REVIEWS. 



The Criminal Code of the Dominion of Canada, as amended in 1893, 
with commentaries, annotations, precedents of indictments, «&c., Ac., by 
Henri Elzdar Taschereau, LL.D., one of the judges of the Supreme Court 
of Canada, being a third edition of the author's work on the criminal 
statute law of the Dominion of Canada : Toronto, 8 vo.,half calf, The Cars- 
well Co., (Ltd.), 1893. 

This portly volume of 1080 pages, with instructive pre- 
face of XII, comes, in view of the operation of the new 
criminal code from the Ist instant, at a time peculiarly op- 
portune and should and doubtless will be heartily welcomed 
by the profession all over Canada, for even a cursory ex- 
amination of it, all we have been able to give owing to its 
receipt just before going to press, demonstrates it to be a 
thoroughly practical and therefore eminently useful book. 
We regret that in this notice we cannot conscientiously 
review the labours of the learned author as we should like, 
but this we can say that we have not been able to detect 
an omission of a material kind or anything that detracts 
from the value of the work, and in consequence we have 
no hesitation in recommending it to the hearty support of 
profession. 
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'*iVie win Mell to mo man^ tue will deny no man, or defer right nor Justice " 

—Magna Charta. 

Vol. IV. AUGUST, 1898. No. 8. 



The Hudson^s Bay Company's Land Tenures and 

the Titles of the Selkirk Settlers. 



S, Of the allotment of lands by Lord Selkirk to his settlers 
and the estates granted them therein. — Continued. 

Xt would be safe to assume that these donees availed 
themselves of the powers so granted them and sold lands 
in Ossiniboia, in fact one of the few documents existing is 
a rather crude agreement of sale between Governor Felly, 
for the executors, and Mr. Robert Logan, sheriff and 
councillor of Ossiniboia, by which the latter purchased no 
less an historic spot than old Fort Douglas itself, the 
colony mill, and one hundred acres of land. This property, 
a considerable portion of which is yet in the possession of 
Mr. Alexander Logan, son of the purchaser, has become 
very valuable, forming part of the city of Winnipeg, and is 
now to a large extent built over, though a considerable 
portion of what was once the site of the Fort has fallen 
into the Sed River, owing to its banks being eaten away 
by the ever encroaching stream and also demolished by 
several great floods. The document itself has an historical 
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value and is very quaint {t) ; it is in the possession of Mr. 
Alexander Logan. No other agreement or document of 
any kind evidencing a sale, signed by Mr. Felly, has come 
to light, though after his departure in June, 1825, 
Mr. Simpson sold portions of the settlement. 

It is most important to bear in mind, when considering 

^^ any contract or sale of lands " in Assiniboia, that the 

• 

(t) An AGBEBMENTmade this eleventh day of June, one thoofland 
eight hundred and twenty-five, between Bobert Logan of Bed River 
settlement, of the one part, and the Executors of the late Thomas, Earl 
of Selkirk, by Governor Pelly, their agent, of the other part, as follows : 

The said Robert Logan hereby agrees to purchase from the said 
Executors of the late Thomas Earl of Selkirk, the wind grist-miU now 
being erected, with the old establishment of Fort Douglas oomprifiing one 
hundred acres of land for the sum of four hundred pounds sterling, pay- 
able as follows, viz : one hundred and fifty pounds on or before the Ist 
June, 1826 ; one hundred and fifty pounds on or before the 1st Jane, 
1827, and one hundred pounds on or before the 1st June, 1828. And the 
BBid Robert Logan further agrees to grind any grain or pulse that may be 
brought to the said mill from settlers or others at a moulter not exceeding 
that which is established in Canada, to be determined by the Gentlemen 
of the Catholic Mission. It being well understood that the said mill shall 
be put into the possession of the said Robert Logan in a complete and 
finished state. 

In witness whereof the said parties have hereunto set their hands 
this 9th day of July, 1826. 

wu«.«a / ^' McKbnzie. (Sd.) ROBT. LOGAN, 

witness, ^Pj^^ Heron. (Sd.) R. P. PELLY. 

It is further agreed between Grovemor Pellyjand Mr. Logan that from 
the period of the mills being delivered up to Mr. Logan, Mr. Mitchell 
shall be transferred to him until the expiration of his present contract, 
which takes place on the 1st of June, 1826, for which consideration Bfr. 
Logan shall pay the one half of Mr. Mitchell's expenses to the estate of 
the late Earl of Selkirk from the time the mill is delivered until the first 
of June aforesaid. 

w* ^«^ / (Sd.) D. McKenzib. (Sd.) ROBT. LOGAN. 

Witnesses, ^ ^g^ j ^^^ Hebon. (Sd.) R. P. PELLY. 

It is further understood that the chaige or moulter for grinding shall 

be 10 per cent., t. e., if ten bushels are ground, one bushel shall be the 

allowance for the mill. 

(Sd.) GEO. SIMPSON, 

9th March, 1827. Fort Garry. 
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statute of Frauds, 29 Charles 11.^ c. 3, never was in force 
(u) in Rupert's Land, as it was not passed till after the 
grant of the Company's charter in 1670, and a mere verbal 
bargain and sale, therefore, was sufficient to pass the title 
both at law and in equity. The statute of Enrollments, 
27 Hen. viii. c. 16, which required every bargain and sale 
of any estate of inheritance or freehold to be by deed in- 
dented and enrolled within six months from its date in one 
of the courts of Westminister, or before the custos rotulo- 
rum and two justices of the peace and clerk of the peace 
in which the lands lay, or two of them at least, whereof 
the clerk of the court should be one, was because of the 
primitive state of the settlement which rendered it im- 
possible to comply with its provisions, in a similiar position. 
Though documents evidencing Governor Felly's sales 
of lands are scarce, such is not the case as regards the acts 
of Governor Simpson. Many of his " certificates " have 
come down to us, the writer having had upwards of a 
dozen in his possession at one time. They are almost in- 
variably written on a manuscript blank in an engrossing 
hand, the spaces being filled in nearly always by the signer. 
The size is about three quarters that of this page. Here 
are a number of examples, the portions filled in are given 
in italics. The small capitals are ours. 

1. Mr. Wm. R. Smith has pubchasbd from the estate of Lord Selkirk, 
one hundred acres of land, or six chains frontage, on the west side of the 
Bed river, adjoining John James Smith's Lot at the rate of ten shillings 
per acre, amounting to Fifty pounds sterling, of which sum he has this 
day paid in cash Twenty pounds, and the remainder of the pubchase 
MONKY, say £30 Stg., he promises to pay upon or before the 1st day of 
June, 1836, otherwise this agreement shall be void. The boundaries to 
be adjusted when the land shall be regularly surveyed. 

(8d.) Oeo. Simpson, Govt, 
Bed River Settlement, 

25th May, 1833. 

(u) Smdair v. MvUiffcm^ 3 M^itoba Reports 481, and 5 Man. Rep. 1 
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2. Edward Mood occapies a lot of Two handred and fifty acree land, 
say seven and a half chains frontage, or one handred and twenty-five 
acres, on each eide of the Red River, immediately ahove the Revd. Mr. 
Cochran's, the hoondaries to he settled when the land shall be regularly 
surveyed. Twenty-five acres of which he received fbbe of cx)flT from 
the Hudson's Bay Company, in consideration of past services, and the re- 
maining two hundred and twenty-five acres he agrees to pcbchasb at the 
rate of Ten shillings stg. per acre, amounting to £112.10.0, half of which 
sum say £56.5.0, he has this day paid in cash, and the remaining half he 
hereby promises to pay ofi* by the Ist of June, 1836. 

(Sd.) Geo. iSEmjMoyi, Govr. 
Red river Settl!?* 11th May, 1833. 

(On the reverse side of the above is the following in- 
dorsement, all in handwriting'of Geo. Simpson : ) 

These are to certify that Edward Mowat {gic) has been put in poss- 
ession of one chain on the West side and one chain on the east side the 
the River immediately adjoining the land he now occupies within men- 
tioned which he receives free of cost in further consideration of past 
services for all of which formal Title Deeds will be given when the sur- 
vey of the settlement shall have been completed. The remainder of the 
puBCHASB MONEY, Say £56.5«., to be paid up befor the Ist June, 1839, in- 
stead of the Ist June, 1836, as within noticed. 

(Sd.) Geo, Simptan, Gcvr. 
Red River Settlement, 

25th April, 1836. 

3. These are to certify that James Sanduon has been put into posBessioii 
of six chains frontage or one hundred acres of Land on the North side of 
the Asginiboine river above the Sturgeon Creek and that a formal deed will 
be given him for the same after the survey of the settlement shall have 
been completed, /ree of cost in connderation of pcut services, 

(Sd.) €ho, Simpson, Qovr. 
Forks, Red River Settlement, 

if May, 1835. 

This cancels all other certificates heretofore given for land. 

These three in the possession of James Taylor, of Prince 
Albert. 

And the following two have been kindly lent by 
Thomas Robinson, Esq., barrister-at-law, of Winnipeg. 
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^o p 4. These are to certify that Geo, Sandison has been put in pos- 

iSlrg jl'g seasion of eight chains frontage or one hundred acres of Land on 

S * S « ^^® West side of the Main river above the Image Plain, and that 

^ J( M § a formal deed will be given him for the same after the Survey 

m^ t^S of the Settlement shall have been completed, free of cost in con- 

££ 7^ MeroHm of pad services. 

J § 2 (Sgd.) Geo. Simpson. 



•o 



Forks Red Biver Settlement, 
11 May, 1&S5. 



S -^ S This cancels all other certificates heretofore given for 

^8i I land. 

5. These are to certify that the Widow of John Scarih has been put in 
possession of eight chains frontage or one hundred acres of Land on the 
Main river bdow the Forks and that a formal deed will be given him (sic) 
for the same after the survey of the Settlement shall have been completed, 
in consideration of services rendered by her late Husband (free of cost.) 

Sgd. Geo, Simpson, 
Forks Red River Settlement, \ 
J J May, 1836. / 

This cancels all other certificates heretofore ^ven for land. 
[Written on back in Sir Geo. Simpson's hand.] 

Two chains or 25 acres upper end of the Lot given to William Goddy 

in payment of a debt of Eight Pounds due to his late Father's estate by 

Scarth for which this Piece of Ground was his Security — tlie 2 adjoining 

chains or 25 acres below the 2 already named given to William Ldsk in 

payment to services rendered to Scarth by Lisk, and the remaining Four 

chains or 50 acres held by the widow. 

Geo. Simpson, 

11 May, 1835. 

It will be remarked that, save the first, in all the above 
cases the grantees got their land, or at least the greater 
part of it, free, in consideration of past services. In many 
instances the holders of such certificates recorded sales on 
their part in the margin, as in the fourth above given. In 
all of them is a reference to the survey about to be com- 
pleted and in four of them a promise of " formal title 
deeds " when that survey should be finished. It is ex- 
tremely doubtful whether any of the allottees got his con- 
veyance. 
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There is no suggestion whatever of a lease in any of 
these documents but on the contrary not seldom some re- 
ference to a purchase. 

So far as is known none of Simpson's certificates bears 
date after 1835 so this would be another circumstance in 
favour of the assumption of a prior page, 19, that it was not 
till 1836 that the Company took over the settlement A 
further authority in favour of that date is found in a late 
Lieut. -Governor of Manitoba, the Hon. Alex. Morris, who 
states that that was the year in which the Ciompany bought 
back Assiniboia (v). 

These certificates were, under the " Act respecting con- 
flicting claims to lands of occupants in Manitoba" (u?), 
receivable in evidence before the Commissioners appointed 
to report on such claims, and were in effect treated as 
entitling the holder, coupled with possession, to an estate 
in fee simple. The Dominion Government recognized the 
claims of such occupants in 1875 by enacting {x) that 
'' persons satisfactorily establishing undisturbed occupancy 
" of any lands within the Province prior to, and being by 
'^ themselves or their servants, tenants or agents, or those 
'^ through whom they claim, in actual peaceable possession 
" thereof, on the 16th day of July, 1870, shall be entitled 
'^ to receive letters patent therefor, granting the same 
" absolutely to them respectively in (sic) fee simple." 

Many of the preceding pages of this chapter have gone 
to show that the estates granted by Lord Selkirk to the 
settlers were estates in fee simple. Nevertheless in some 
few cases leases for long terms of years were granted. 

The earliest reference to thie form of tenure occurs in 
a letter from Governor Miles Macdonell (y) to Lord Selkirk, 



(v) The treaties of Canada with the Indians, p. 14. Toronto, u. d. 

(w) 38 Vic. cap. 43, see. 4, 1876. 

{x) 38 Vic. cap. 52, a. 1. 

iy) Report on Ganadia Archives for 1886, p. clxxxvii. 
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dated at Yarmouth, June 27, 1811 wherein he says " Two 
'^ copies of the prospectus and one of my instructions I 
" have the honour to enclose herewith. The instructions 
''are very clear and distinct, nothing occurs to me at 
present to be added to them. The temporary land grants 
of 5 or 10 acres, directed to be given in the environs of 
the forts in case of danger to be apprehended from 
Indians, I suppose may be given in lease at an easy rent 
to be paid in produce. A certificate of the farm lots 
may be given in the meantime until the regular patent 
"arrives." 

As a matter of fact the Indians proved friendly to the 
settlers and gave them no trouble whatever, and no such 
temporary grants were made. The Parliamentary Com- 
mittee of 1857 directed a good deal of attention to the 
Company's lands, and a number of witnesses were 
examined before them on that point but nothing definite 
was elicited in regard to the grants made by Lord Selkirk, 
though in the appendix to the report at pages 361, 871 
and 489 will be found forms of indentures given by the 
Company in the nature of leases for 999 and 1000 years. 

After Lord Selkirk's death leases for one thousand 
years were granted, in some instances, by his executors. 
A very searching and extended inquiry had failed to give 
to the writer an inkling of the existence of such documents, 
and it was only by accident in searching through a mass 
of papers belonging to Mr. Alex. Logan already mentioned, 
that he was no less surprised than pleased to discover two 
of these forms, the printed portions of which are hereunder 
{z) given in full. 

(z) THIS INDENTURE made the Day of 

in the year One Thonsand Eight Hundred and be- 

tween Sib James Montgomery, of Stanhope in the Crounty of 
Peeblee in Scotland, Baronet; Adam Maitland, of Dundrennan 
in the County of Kirkcudbright, Esquire; Andrew Ool- 
VILE, of Ochiltree and Grombie in the County of Fyfe in Soot- 
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Both of these leases bear the same date, August 13, 
1824, and are signed by " R. P. Pelly, Governor of Assini- 
boia " and Robert Logan the lessee. The lands demised 

land, and of Leadenhall Street, in the City of London, Es- 
quire; John Halkett, formerly of Seymour Place, in the Parish 
of Saint Geoi^'s, Hanover Square, afterwards of Spring Grai^ 
den, in the Pariah of St. Martin in the Fields, in the Liberties of 
Westminister, Esquire; and Jambs WBDDBRBCiaN, Esquire, His 
Majesty's Solicitor-General, for Scotland ; Trustees, to whom the 
deceased THOMAS EARL OF SELKIRK devised all his real 
and personal Estates wheresoever situated, by two several Testa- 
^ mentary Dispositions, the one dated the twentieth day of Deoem- 
^ ber, in the year 1806, and the other dated the 7th day of August, 
o in the year 1819 ; both duly proved in the Prerogative Court of 
His Grace the Archbishop of Canterbury, on the sixth day of 
June, in the Year' 1820; and also duly registered in the Register 
Book A, folio , of the Registry of this Colony, at 

on the Banks of Red River, (the other Tmstees named and ap- 
pointed by the said deceased Thomas Earl of Selkirk having de- 
clined to act, and having renounced the Trust meant to have been 
t reposed in them, by a certain Instrument of Renunciation, bear^ 
^ ing date the first day of July, in the Year 18S0, also registered in 
^ the said Register Book A, folio ) of the one Part, and 

a 

bd Whereas by Indenture bearing Date the 12th Day of June, 1811, 
o and made between the Governor and Company of Adventurers of 
^ England, trading into Hudson's Bay, of the one part, and the 
o said deceased Thomas Earl of Selkirk of the other Part, Nine- 
Tenth Parts of a certain Tract of Land, or Territorry, being with- 
in, and forming Part of certain Lands and Territories of the said 
Governor and Company in North America, called Rupert's Land 
have been conveyed and assured unto, and to the Use of, the 
the said Earl of Selkirk, his Heirs, and Assigns, for ever; never- 
theless, upon, under, and subject to, certain Conditions in the said 
Indenture, expressed and declared concerning the same, which 
Indenture is duly registered in the Registry of this Colony, kept 
at , in Book A, folio an Abstract of which Con- 

^ ditions is contained in Schedule, No. 1 hereto annexed. 

And whereas the said is desirous of establishing 

himself as a Settler upon the said Land, and the said first Partaea 
to these Presents have agreed to Demise such Part thereof as in 
hereinafter described, unto the said 

in manner herinafter mentioned. Now therefore, this Indenture 
Witnesseth, that in pursuance of the said Agreement, and in oon« 
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^were lots 819 and 845 containing 120 and 215 ^^ square 
acres " respectively, and on all the east bank of the Bed 
River. The last clause is worthy of notice for it provides 

( To he continued.) 

Bideration of of lawful English Money, paid by the 

said to the said first Parties of these Presents, immedi- 

ately before the Ezecation of these Presents, the Receipt whereof 
is hereby acknowledged, the said Parties to these Presents do, by 
these Presents, Grant, Demise, and Lease anto the said 
Executors, Administrators, and Assigns, all that Parcel of Land, 
being part of the said Tract of Land, or Territory, conveyed and 
assured to the said deceased Thomas Earl of Selkirk, as aforesaid, 
containing by Admeasurement square Acres and 

bounded by an imaginary line, as follows, (that is to say) : 

To have and to hold the said Land hereby demised, or intended 
so to be, and every Part thereof unto the said Executors, 

Administrators, and Assigns, from the Day of the Date of these 
Presents, for the full Term of One Thousand Years, thence next 
ensuing, and fully to be complete and ended ; Yielding and pay- 
ing therefor Yearly and every Year, during the said Term, the 
Rent of 

Provided always and the said doth hereby declare 

and agree to and with the said first Parties to these Presents, and 
their Assigns, and the Heirs and Assigns of the said Thomas Earl 
of Selkirk, that the said Executors, 

Administrators, Assigns, and all other persons whomsoever, deriv- 
ing Title by, from, through, or under him, them, or any of them, 
shall and wUl at all times during the said Term, observe, perform, 
fulfil, and keep «11 and singular the Conditions expressed and con- 
tained in the hereinbefore-redted Ck)nveyance from the said Gov- 
ernor and Company to the said deceased Thomas Earl of Selkirk, 
of which an Abstract is given in Schedule No. 1, hereunto annex- 
ed, so &r as the same Conditions concern and apply to the Land 
hereby demised : and also the Orders and Regulations specified 
in Schedule No. 2, hereunto annexed, in so far as the same apply 
to the Land hereby demised. 

And also that the said or Assigns, shall 

and will henceforth settle and establish himself, herself, or them- 
selves upon the said Piece of Land hereby demised ; And also 
that he, she, they, or some one of them, shall and will, within 

Years from the Date of these Presents, bring or 
cause to procure to be brought into a State of Cultivation 
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DE PR>CSENTI. 



ROBES IN THE COUNTY COURTS. 

It has not hitherto been the practice for a counsel to 
don his robe in the conntj courts of the eastern judicial 
district, though we understand it has been done in one at 
least of the other two districts. His Honor Judge Wal- 
ker caused it to be made known that he desired the pro- 
fession to appear in proper costume on court days and in 
accordance with this request the great majority of the pro- 
fession appeared in what is generally called such. Some 
did not choose to do so and the learned judge very properly 
refused to allow them a counsel fee. 

A nice point here presents itself: Should a counsel 
who deliberately refuses to put on a robe and thereby 
loses his fee charge his client a fee for the conduct of the 
case ? We think he should not do so as it is owing to his 
own neglect that no fee is taxed and his client has to suffer 
to the extent of the fee that would otherwise have been 
allowed. 

We heartily approve of the stand taken by Judge Wal- 

^ ker and it was the subject of almost universal remark that 

the proceedings at the recent sittings of his court were 

more orderly, dignified and expeditious than they have 

. been for years, a contrast to the degrading scramble that 

I ''ran riot under the rigime of the late Judge Ardagh. 

There is one point that should not be overlooked. At- 
torneys as well as barristers have a right of audience in the 
county courts but attorneys have no robes. It would be 
most improper for an attorney to appear in a robe which 
he is not entitled to wear, and the court could not coun- 
tenance such a proceeding. We understand the difficulty 
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is got over in England by solicitors wearing some sort of 
an abbreviated gown, bnt perhaps one of our English 
contemporaries will be good enough to tell us the exact 
practice in this behalf. 

While on the point we respectfully submit that the 
learned judge himself does not appear in " proper costume." 
He wears the white evening tie, dear to the hearts 
of the Ontario bar, and introduced by certain of them 
here, instead of the orthordox English bands, which latter 
<x>8tume we ought to follow, as does the Chief Justice of 
this Province. 

We understand that it is owing to the wish of Sir Mat- 
thew Begbie, Chief Justice of British Columbia, that coun- 
sel wear wigs in that province and we confess we see no 
reason why the time-honoured head-dress of the bar should 
not be retained where the climate permits of it. We can 
sympathize with the Chief Justice in his leaning towards 
an ancient custom. 

THE WESTERN PROVINCES AND THE SUPREME COURT. 

The filling of the vacancy on the Supreme Court 
Bench, caused by the death of the Hon. Christopher Sal- 
mon Patterson on the 24th July last, at the age of seventy- 
one, is giving rise to a good deal of discussion among the 
legal profession. 

A meeting of the bar was held here on the 4th instant, 
at which the following gentlemen were present: Isaac 
Campbell, Q. C, in the chair ; H. J. Macdonald, Q. C, M. 
P. ; Hon. J. D. Cameron, M.P.P. ; J. Stewart Tupper, Q. 
C. ; W. H. Culver, Q. C. ; Alex. Haggart, A. E. Richards, 
W. E. Perdue, P. H. Phippen, Alf. J. Andrews, W. J. 
Tupper, W. A. Taylor, (secretary), and Archer Martin. 

On motion of Mr. Perdue, seconded by the Hon. Mr. 
Cameron the following resolution was unanimously passed. 
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Whereas the jadges of the Sapenne Court of Canada have hitherto 
heen chosen among the jadges and barristers of the eastern provinces of 
Canada. 

And whereas in the opinion of this meeting if one of the members 
of the Supreme Court were selected from the bench or bar of the western 
provinces, his local knowledge of the laws and circumstances of those 
provinces would materially assist the Supreme Court in the consideration 
of appeals therefrom. 

Be it therefore resolved that the Government of the Dominion of 
Canada be respectfully requested to appoint a member of the bench or 
bar from the western provinces to fill the vacancy in the Supreme Court 
caused by the death of the late Mr. Justice Patterson, and that a copy of 
this resolution be forwarded by the secretary to the Minister of Justice. 

Copies of the reBolution were directed to be sent to W. 
J. Cooper, Portage la Prairie ; G. R. Coldwell, Brandon ; 
D. Scott, Q.C., £egina ; Senator Lougheed, Calgary ; the 
secretary of the Law Society of Victoria, and L. G. Mc- 
Phillips, Q. C, Vancouver. 

We understand that the Bar Association at Regina haa 
passed a similiar resolution. 
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REVIEWS. 



The Jadicial Practice of the Colony of the Cape of Good Hope, and 
of South Africa generally, with suitable and copious practical forms sub- 
joined to and illustrating the practice of the several subjects treated of. 
By C. H. Van Zyl, attorney -at-law, notary public and conveyancer and 
law lecturer at the South Africian College, C^pe Town : J. C. Juta & Co., 
Capetown, Johannesburg, 8 vo., 1893. 

Mr. Van Zyl's excellent articles in the Cape Law Jour- 
nal have from time to time attracted our attention and 
these and as many more, we are glad to see embodied 
in the bulky volume now before us. As the author states, 
Cape Colony has " the Roman Dutch Law as it was in Hol- 
land at the time of the capitulation of this Colony to Eng- 
land in 1805, .... subject to changes made by us since, 
or to modifications introduced by local customs." Conse- 
quently we frankly admit our inability to criticize the work 
or to pronounce an opinion as to it accuracy or thorough- 
ness. Mr. Van Zyl would probably be in the same position 
were he to attempt to review a work on the jurisprudence 
of this country before the Transfer to Canada when the 
laws then in operation were those of England as they ex- 
isted in 1670, subject to similiar modification. 

The work appears to be a happy combination of the 
theoretical and the practical, a combination of, exempli gratidy 
Stepthen on Pleading and Bullen and Leakes' Precedents, 
and to more than answer the requirements of the practit- 
ioner. The author's method of treating his subject may 
well be evidenced by his chapter on marriage which begins 
with an historical view of this social relation and ends 
with practical forms for use by a minor on a petition to 
the court for leave to marry. Succeeding chapters signifi- 
cantly deal with Judicial Separation, Malicious Desertion, 
and Divorce, 
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The author too modestly states that he believes his 
work will be ^^ of considerable aid to those for whom it is 
intended, viz, the articled clerks, the busy practitioner and 
the students who are working for their practical examina- 
tions for admission as attorneys." We should say that it 
is more than this because it undoubtedly possesses another 
value to the student of comparative legislation and to the 
inquirer into the wide realm of the legal history of Greater 
Britain. We hope the learned author will reap a suitable 
precuniary reward for hie arduous labours. 

The book is excellently printed by William Clowes and 
Sons, limited, of London, and very tastefully bound. 

The Dominion Conveyancer, comprising precedents for general use 
and claases for special cases, selected and edited by William Howard 
Honter, B. A., of Osgoode Hall, Barrister-at-law, aathor of Treatise on 
"The Insurance Corporations Act, 1892": Toronto, 8 vo., half calf 
The Carswell Co., (Ltd.), 1893. 

This is a handy and useful volume of 563 well printed 
pages, the compass of which is sufficiently indicated by the 
title page. We should judge it to be very useful to Ontario 
practitioners and it will be of much assistance to those of 
this province, even though the forms of our Real Property 
Act and other acts are not included ; perhaps we should 
not expect them, but if they were they would be much ap- 
preciated. Otherwise we have no suggestions to offer, the 
volume seems to cover the ground in every requisite. 
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Vol. IV. SEPTEMBER, 1893. No. 9. 



The Hudson's Bay Company's Land Tenures and 

the Titles of the Selkirk Settlers. 



3. Of the allotment of lands by Lord Selkirk to his settlers 
and the estates granted them therein. — Continued. 

that the lessee must register not only ^^ these presents '' 
bat ^' every subsequent conveyance, assignment, or lease of 
the hereby demised premises, or of any part thereof. 



Part of the aaid demised lAnd, and thenceforth continue the 
same in such State. 

And farther that the aaid Executors, Administrators, 

and Assigns, shall and will finom time to time, and at all times dar- 
ing the said Term, contribute in a due Proportion to the Expense 
of all Pablic Establishments, whether of a Ecclesiastical, Ciyil, 
Military, or other Nature, which shall or may be formed under 
the aathority of the Charter given and granted by his late Kajesty 
King Charles the Second, to the said Governor and Company, and 
their SaccesBors, for the Regulation of the Settlement or Settle- 
ments upon the land so conveyed to the said deceased Thomas 
Earl of Selkirk as aforesaid, especially in or towards the Making 
and Repairing of Public Roads and Bridges. And further, that 
the said Executors, Administrators, Assigns, or other 

Person, or Persons deriving Title by, from, through, or under nim, 
them, or any of them, shall not at any time or times during the 
said Term, Distil, or cause or procure to be Distilled, Spiritous. 
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>» 



in the register of the colony to be kept at Port Douglas. 
As has been seen in a prior part of this chapter it was 
impossible then to comply with that clause as the colony 

Liquors of any Nature or Kind soever, apon the Land hereby de- 
mised, nor upon or within any Part of the Land or Territory so 
conveyed to the said deceased Thomas Earl of Selkirk as afore- 
said, nor shall any other Person or Persons whomsoever, at any 
time or times during the said Term, Distil any such Spiritous 
Liquors upon the said Land hereby demised, or any part thereof. 
And further that the said shall not, nor shall any 

Person or Persons, deriving Title by, from or under him at any 
time or times during the first Years of the said Term 

Underlet, Assign, or otherwise Alienate or Dispose of the Land 
hereby demised, or any Part thereof, for all or any Part of the 
said Term, without the Ck)nsent in Writing of the said first Par- 
ties to these Presents, or their Assigns, or the Heirs, or Assigns, 
of the said deceased Thomas Earl of Selkirk, in that behalf first 
had and obtained. 

And it is hereby lastly agreed by and between the said Parties to 
these Presents, that if the said Executors, Adminis- 

trators, Assigns, or other Person or Persons deriving Title by, 
from, through, or under him, them, or any of them, shall not re- 
gister, or cause these Presents, and also every subsequent Convey- 
ance, Assignment, or Lease of the hereby demised Premises, or 
of any Part thereof, to be registered in the Register of the said 
Colony, kept at on the Banks of Red River aforesaid, 

or where the said Register of the said Colony shall be kept at the 
time, or shall not well and truly observe, perform, ftdfil, and keep 
all and every the Conditions and Agreements hereinbefore con- 
tained, then and in such case the said first Parties to these Pre- 
sents, or their Assigns, or the Heirs or Assigns of the said deceas- 
ed Thomas Earl of Selkirk, shall or may Enter upon any Part of 
the Land hereby demised and from and after such Entry made 
the said Term of One Thousand Years, and these Presents shall 
cease and be void. In Witness whereof, the said Parties to these 
Presents have hereunto set their Hands and Seals, the Day and 
Year first above written. 

Signed, Sealed^ and Delivered in the Presence of 

[printed on reverse side.] 

SCHEDULE No. 1. 

AN ABSTRACT of the several Conditions expressed in a certain 
jQrant or Feoffment, wherein The Governor and Compant of Advsn- 
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register was not opened till 1825. Still the wise attempt 
to provide for a thorough system of registration is remark- 
able and it is to be regretted that it was never carried out 

TUBERS OF England Trading into Hudson's Bay gave, granted, en- 
foeffed, and confirmed to Thomas Earl op Selkirk certain Lands, situ- 
ated within the Boundaries of the Plantation or Colony in .North Amer- 
ica, called Rupert's Land, which was granted to the said Company by 
Royal Charter in the Reign of Charles II. 

IHrst, That the said Earl of Selkirk, his Heirs, or Assigns, or any other 
Person or Persons deriving Title by, from, through, or under him, 
them, or any of them, shall not, nor will, at any time or times here- 
after, in or by any direct or indirect, mediate or immediate manner, 
ways or means, infringe or violate, or set about or attempt to infringe 
or violate, or aid, assist, or abet, or set about, or attempt to aid, 
assist, or abet, or supply with Spirituous Liquors, Trading Goods, 
Provisions, or other Necessaries, any Persons or Person whomsoever, 
corporate or incorporate, or any Prince, Power, Potentate, or State 
whatsoever, who shall infringe, or violate, or who shall set about, 
or attempt to infringe or violate the exclusive Right, Powers, Privi- 
leges, and Immunities of Commerce, Trade, and Traffic, or all, or 
any other of the exclusive Rights, Powers, Privileges, and Immuni- 
ties of or belonging, or in anywise appertaining to, or held, used, or 
enjoyed, by the said Crovemor and Company, and their Successors, 
and particularly such Rights, Powers, Privileges, and Immunities 
as they are entitled to under, or by virtue of, or which were given 
and granted, or intended to be granted to them, or their Successors, 
by the Charter of his late M^esty King Charles the Second, bearing 
date on or about the 2nd Day of May, in the Year 1669, (save and 
except such Rights, Powers, Privileges, Immunities, and Franchises, 
as are incident to the Land thereby granted, or any ^Part or Parcel 
of the same,) without the License or Consent of the Governor of 
the said Company, and their Successors for the time being, for that 
purpose first had and obtained. 
nSSeconcf/y, That the said Earl of Selkirk, his Heirs, or Assigns, or any 
Person deriving Title by, from, through, or under him, them or any 
of them, shall not in any manner, without such License or Consent 
aa aforesaid, carry on, or establish, or attempt to carry on or estab- 
lish, in any Parts of North America, any Trade, or Traffic, in, or re- 
lating to any kind of Furs or Peltry, or in any maimer directly or 
indirectly aid, or abet any Person or Persons in carrying on such 
Trade or Traffic, or in any manner (otherwise than is thereinafter 
mentioned) navigate, or traffic, or assist in navigating, or trafficing 
upon, or within any of the Seas or Waters within Hudson's streights 
^aforesaid, or unlawfrdly enter into, or trespass upon any part of the 
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in its entirety. The colony register itself has disappeared,, 
overtaken, doubtless, by the mysterious fate which has be* 
fallen nearly all the public records of Assiniboia. Na 

Land or Territoriea belonging to the said Grovemor and Company* 
and their Saccessora, in or at Rapert's Land aforesaid, not thereby 
granted. 

Thirdly, That the said Earl of Selkirk, his Heirs, and Assigns, and all 
and eyery the Person or Persons whomsoever, claiming or deriving 
Title by, from, through, or under him, them, or any of them, as 
Leesee, or Leesees, or otherwise, shall, and may convey any Pro- 
dace of Rupert's Land aforesaid, save and except the Furs and 
Skins of Beavers, and other Animals of a wild and untamed nature) 
to Port Nelson, in Hudson's Bay, and to commit, send, and consign 
the same to the Port of London, to be deposited and Lodged in the 
Warehouses belonging to, or to be from time to time appointed by 
the said Governor and Company, and their Successors ; and in like 
maimer to import, bring, and convey into the said Land and Terri- 
tories, called Rupert's Land, any Groods, Wares, Merchandise, or 
Commodities of any Kind, Nature, or Description whatsoever, aa 
well manu&ctured as unmanufactured, for the Use, Convenience, 
and Consumption of the Persons being or residing within the 
limits of the Lands thereby granted, and to sell, barter, and ex- 
change, or otherwise dispose of the same, at his and their Will or 
Pleasure. 

Fourthly f That the said Produce, Goods, Wares, Merchandise, and Com- 
modities, shall be conveyed to and from Port Nelson in Ships or 
Vessels, to be frt>m time to time provided by the said Governor and 
Company, and their Successors, in pursuance of the Agreement in 
that behalf thereinafter mentioned. 

lyUhly fTheX the said Governor and Company and their Snocesaors, shall 
and may claim and shall be paid and allowed by the Owner or Pro- 
prietor, or Owners or Proprietors of the said Produce, Goods, Wares, 
Merchandises, and Commodities, or Charges as and for and in the 
nature of Quayage, Wharfinge, Warehouse Room, and Commission 
for Sale, which shall be, or constitute the Average or ordinary Price 
or Prices in similar cases, together with such Charge for Freight- 
age as shall at the time or respective times be paid, or payable for 
Vessels navigating between the Ports of London and Quebec, or at 
or for such rates of Freight as Vessels can or may be chartered be- 
London and Hudson's Bay, and the said Governor and Company 
shall and may also charge, and shall be paid and allowed for the 
License thereby given and granted to and for the purposes therein 
after mentioned as in the nature of a Custom or Duty, any Sum not 
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other lease has come to light and, apparently, as these two 
are the only survivors, there could not have been many of 
tliem in existence. They are signed on behalf of the 

exceeding £,JS for and upon every £.100 in Value or amount of the 
Produce, Goods, Wares, Merchandise, and Commodities, which shall 
or may be conveyed to or from Port Nelson aforesaid, and so in pro- 
portion for less Quantity in Value or in Amount than £.100, unless 
the same kind of Produce, Goods, Wares, Merchandise, and Com- 
modities, shall be subject to a higher Rate of Duty or Importation 
at Quebec, and then in cases of Importation the said Governor and 
Company, and their Successors, shall and may charge, and shall be 
paid and allowed at and after the same Bate as shall be paid or pay- 
able at Quebec, such Value or Amount to be from time to time fixed 
and ascertained in all cases of Imports by and upon the actual and 
h<ma fide Invoice Prices, and in all Cases of Exports by the Net 
Proceeds of Sales at London. 

SCHEDULE, No. 2. 

ABSTRACT of Orders and Regulations to be observed by Settlers, 
now and hereafter to be Settled on the Lands contained in the said 
Grant by the said Governor and Adventurers Trading into Hudson's 
Bay. 

That the Settlers shall at proper Seasons in every Year, use their endea- 
vours for making and Repairing the Public Roads and Highways, and 
shall be chargeable therewith, as foUoweth, that is to say, each Sett- 
ler shall employ himself, his Servants, Horses, Cattle, Carts, and 
Carriages, and other things necessary for the purpose, on everyday, 
and every place, to be appointed by the Surveyor or Overseer, for 
making or amending the Public Roads or Highways, not exceeding 
at and after the rate of Six Days in every Year, to be computed from 
Michaelmas to Michaelmas. 
That the Settlers shall use their endeavours for the Benefit and Support 
of the Clergyman, and shall be chargeable therewith as foUoweth, 
that is to say, each Settler shall employ himself, his Servants, Hor- 
ses, Cattle, Carts, Carriages, and other things necessary for the pur- 
pose, on every day and at every place to be appointed by the 
Clergyman to whom or whose Communion he shall belong, not ex- 
ceeding at and after the rate of Three Days in the Spring, and Three 
Days in the Autumn of each Year. 
That the Settlers shall in the said manner use their endeavours for the 
defence and internal Peace of their Settlement, and shall be charge- 
able therewith according to the Laws and Regulations now in force 
in Canada and Nova Scotia, or such Laws and Regulations as shall 
from time to time be made by competent Authority. 
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execatoTB by R. P. Pell j, but a careful ocmsideration of tbe 
power of attorney above given raises a donbt tbat he bad 
tbe power to grant leases, and a like consideration of the 
will of Lord Selkirk (a) raises a similar donbt in regard to 
tbe executors themselves. 

For tbe benefit of readers not versed in law it may be 
mentioned tbat a lease for anynumber of years is of no higher 
dignity than one for but one year, both are merely chattels 
and pass to the personal representatives of a decedent. 
Legislatures, however, as the editors of the American 
edition of "Williams on Personal Property observe (6), 
have considered them in certain cases of long unex- 
pired terms as being worthy of being converted into 
estates in fee, as for instance in Ohio and Massachusetts, 
and, as will be seen later, this was the course adopted by 
the Canadian government on its acquisition of this country. 

{To be cantiniied.) 



{a) Mdt appendix. 
b) Second Am. Ed., p. 48, n. 
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New Books at the Libnary. 



Archbold on Criminal Pleading and Evidence. 2lBt 

edition 1893. 
Bicknell & Seager on Division Courts Act. Vol. 1 , 

1898. 
Booth on Street Railway Law, 1892. 
Brandt on Suretyship. 2nd edition 1891. 
Browne & Theobald on Bailways. 2nd edition 1888. 
Cassel's Digest Supreme Court. 2nd edition 1898. 
Cooley on Taxation. 2nd edition 1886. 
Dillon on Municipal Bonds, 1876. 
GormuUy & Sinclair on Banks and Banking. 2nd 

edition 1892. 
Hardcastle on Statutes. 2nd edition 1892. 
Hutchinson on Carriers. 2nd edition 1891. 
Jarman on Wills. 5th edition 1893. 
Sinclair on Absconding Debtors Act, 1888. 
Stewart on Horses, 1892. 
Stone's Justices' Manual. 9th edition 1882. 
Taschereau on Criminal Code. 8rd edition 1893. 
Thornton on Law of Railroad Fences and Private 

Crossings, 1892. 
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THE LAW SOCIETY OF MANITOBA. 



Tuesday, August 1st, 1893. 

Present : Mr. Isaac Campbell, Q.C., president ; Mr. W. 
E. Perdue, treasurer ; the Hon. Mr. Cameron, secretary ; 
Messrs. Ewart, Q.C., Macdonald, Q.C., Munson, Joseph 
Martin and Bichards. 

Ordered that a meeting of the Bar be called for Friday 
next at five o'clock at the office of Messrs. Hough & Camp- 
bell, to consider the propriety of making representations as 
to the selection of a Supreme Court Judge from the Bench 
or the Bar of the Western Provinces. 
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Vol. IV. . OCTOBER, 1898. No. 10. 



DE PR>ESENTI. 



THE SCHOOL CASE AND THE SUPREME COURT. 

Our school case has been the great topic of discussion 
among the legal fraternity during the present month. 
When, under E. 8. 0. 185, as amended by 54 and 55 Vic, 
c. 25, 8. 4, the matter was referred by the Qovemor-in- 
CJouncil to the Supreme Court for " hearing or considera- 
tion " on a case duly submitted, the Province of Manitoba 
took the stand that, in its opinion, the whole matter had 
been settled by the Judicial Committee of the Privy 
Council. ♦ However, having been notified of the hearing 
it was deemed advisable to have counsel present on behalf 
of the government of Manitoba, partly as a compliment to 
acknowledge receipt of the notice, and partly, doubtless, to 
watch the proceedings. When the case was called, the 
several counsel present announced themselves as represent- 
ing their respective clients, Mr. F. C. Wade stating that 
he appeared on behalf of the Province of Manitoba. 
On being asked by the Chief Justice if he proposed to 
argue the case, he replied he did not. Thereupon the 
Chief Justice informed him that under sub-section 5 of 

*See ante Vol. III., p. 147, for the judgment in full. 
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section 4, above referred to, the Court had decided to re- 
quest Mr. Christopher Robinson, Q.C., to argue the case on 
behalf of the Province. 

That sub-section provides that : 

5. The Court may, in its discretioii, request any counsel to argue the 
case as to any interest which is affected and as to which counsel does not 
appear, and the reasonable expenses thereof occasioned may be paid b j 
the Minister of Finance and Receiver-General out of any monies approp- 
riated by Parliament for expenses of litigation. 

The Chief Justice justified his action by this clause, but 
Mr. Justice Taschereau announced his dissent from the 
ruling, saying that the clause did not apply, for in the case 
in question counsel did appear. Mr. "Wade, having ex- 
pressed a wish to argue the question of the propriety of 
appointing counsel, was informed by the Chief Justice that 
that was a question for the Court and not for him. 

Subsequently on the 17th instant, when the case again 
came on, after being adjourned to see if Mr. Sobinson 
would act, he did appear and argue the case, not for the 
Province, for, as Mr. Wade said, Manitoba did not know 
Mr. Kobinson in the case, but ^' under the statute," as the 
Chief Justice put it. The Supreme Court, saving Mr. Jus- 
tice Taschereau, has been severely blamed by many influ- 
ential journals for having distorted the plain meaning of 
the clause and attempted to force the Province to abandon 
its position of "masterly inactivity." Had it not been 
represented — all well and good, but it was represented, 
and such being the case, it was entitled to adopt any legal 
course that was open to it. There was a very simple way- 
out of the whole diflSculty. When Mr. Wade was asked 
by the Chief Justice if he intended to argue the case, he 
could have replied that he was for the respondents, not the 
petitioners, and, with all due respect, he was at that stage 
at least not called upon to state what his intentions were 
or what course he intended to adopt. This position would 
avo boon unassailable. 
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UNITED STATES DIVORCES IN CANADA. 

According to the daily press, on the trial of Nelson 
Sheals at Toronto on September 20, for bigamy, Judge 
McDongall refused to recognize divorces procured in the 
U.S. and stated that they could not be accepted in Canadian 
courts or as dissolving marriage ties. The prisoner set up 
as a defence that his first wife whom he married in Can- 
ada in 1887, had procured a divorce in New York and he 
consequently considered himself free to marry again in 
Canada in 1891, though his first wife was still living. He 
is now a ^^ sadder and a wiser man." 

A STARTLING ADVERTISEMENT. 

The following advertisement appeared in the Free Press 
for September 21 : 

TO WHOM IT MAY CONCERN 



Public notice is hereby given that a prom- 
ifieary note made by me in favor of one J. J. 
Connacher, dated the twelfth day of April, 
1893, for the sum of one hundred and sixty 
dollars, and due November first after date, 
was obtained from me by the said Connacher 
without consideration and by false pretense, 
and that payment thereof will be refused. 

HEINRICH KLOSSEN. 

A member of the legal profession of the same name 
resides at Gretna in thiu province. We trust he took 
immediate steps to make Mr. EQossen explain this serious 
charge. 

A VINDICTIVE TRIBUNAL 

The action of the New Brunswick Supreme Court in 
sentencing Mr. Ellis to 30 days imprisonment, a fine of 
$200 and payment of $3000 costs, has raised quite a storm 
in the lay press which, with much justice, has, in general, 
characterized the sentence as harsh and vindictive. Th 
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cause of the contempt arose so far back as 1887 out of the 
malodourous Baird election case and was occasioned by a 
letter of Mr. Ellis' which appeared in the St John Globe re- 
flecting on Judge Tuck as a partizan, because of an injunc- 
tion granted by him which had the eflfect of jockeying a can- 
didate out of his seat. One of the most repellant features of 
the prosecution was that it was conducted by the law part^ 
ner of the man who profited by the several shuffles that 
were resorted to. Now this is simply indecent. Scarcely 
less satisfactory was the action of the court in refusing to 
allow an appeal to the Privy Council on the ground that 
it was too late. It is never too late for a court to perform 
any act which may keep from itself the shadow of unfair- 
ness or partiality. The whole matter will doubtless receive 
consideration at the next meeting of the House when other 
too numerous charges against the judiciary will be ventil- 
ated. Whatever the result may be one thing is certain 
that the New Brunswick Court while endeavouring to 
show the people that it is robed in dignity has only proved 
that there are rents and tears in that garment through 
which may be seen an inner one of coarse texture and 
uninviting appearance. 

Since writing the above, Mr. Ellis, who is the editor of 
the Globe, has become the hero of the hour. While in jail 
he has been serenaded by the students of the University 
of New Brunswick, whom he addressed from his window, 
and waited upon in due form by members of Masonic 
lodges who were sumptuously entertained by the jailer ! 
Public opinion is against you, Messrs. Judges of New 
, Brunswick, and, in view of the Bahama contempt case — 
Law Journal, February 11 — ^it is not at all sure that you 
are right in your law. 

THE COUNTY COURT CLERK OF BELMONT. 

More than once in the columns of this journal have we 
had occasion to refer to the improper acts of certain county 
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court clerks. For the most part we believe they conscien- 
tiously endeavour to perform their duties, but the actions 
of some call for the most unqualified condemnation. It is 
of course plain that nothing could be more detrimental to 
the public good than that such clerks should act as collec- 
tors of accounts or use the machinery of their own courts 
to compel debtors to make payment. The legislature 
recognized this fact when section 30 of the County Courts 
Act was passed, which enacted, among other things, that 
" no clerk shall draw any conveyance or document which 
may be registered in his office, or act as collector of ac- 
counts," providing as a penalty a fine not more than fifty 
nor less than five dollars, and also liability to dismissal 
from office. 

Apparently this statute is but a dead letter to the 
county court clerk of Belmont, for he has not only gone 
into the collection business, but also contemplates practising 
as an attorney : 

Belmont, Man., Sept. 15th, 1893. 
Geo. Rule, Esq., 

Hilton. 

Dear Sir, — Mr. William Monteith has been in to see me with refer- 
ence to placing into suit an account against you for wages as follows : — 

From April 6th, ^93, to Aug. 27th, '93—4 months and 21 

days, at $25.00 per month, $120 25 

Less received, 450 

$115 75 

I think you had better pay him this because there is no doubt he 

will sue you, in fad he has intruded me to issue a vrrit if His not paid, and 

in that case you are certain to lose and would have to pay costs. Kindly 

attend to it without delay. 

Yours truly, 

(Sgd.) Frank Burnett. 

The department of the Attorney-General should see to 
this matter, as its main duty is to see that the laws 
are properly observed. "We will furnish it with the ori- 
ginal letter, so there can be no excuse for want of proof. 
Section 84 of the act empowers the judge of the district to 
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suspend any clerk for misconduct. The public good de- 
mands that an example should be made of an erring official 
when he is caught, as it is not often that he can be. 

JUSTICE IN DE SALABERRY. 

The J. P. is again abroad, this time in the municipality 
of De Salaberry. One Jerym laid a defective information 
for forgery against the secretary-treasurer of the munici- 
pality, L. M. P. Noel. The matter came before V. Norden, 
J. P., who acted in a most arbitrary manner. He refused 
to even show the information to the accused, or to give 
him an opportunity to produce witnesses, and without 
going through the formality of hearing evidence in sup- 
port of the charge, committed the prisoner to the Eastern 
Judicial District jail in this city, whither he was brought 
and put into the " cage " with a lot of hardened criminals. 
As soon as Noel could procure legal assistance, he was 
liberated on a writ of habeas corpus, but that was a poor 
consolation for the outrageous treatment he had undergone. 
We suppose this rural Solon is still in possession of his 
commission and will work farther iniquities on his fellows. 
The Attorney-General should see to its immediate recall. 

ENGLISH AND AMERICAN BAR IN CONTRAST. 

Under the above caption, Mr. A. Oakey Hall recently 
wrote an article in the Green Bag^ in which, as might have 
been expected, he represented the English Bar in a con- 
temptible light and glorified the American Bar to the 
seventh heaven of excellence. To us in this country who 
know something of the IT. S. bar, Mr. Hall's article will 
be regarded in the light of a huge joke, but so far as he is 
concerned, it is plain he really believes what he writes — a 
"jest in sober earnest" in fact. We have neither the 
space nor the inclination to reproduce this graceful contri- 
bution here, but have taken the liberty of throwing into 
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parallel colnmnB its conclusion and an extract taken from 
the Albany Law Journal : 

Lynchburg, Ya., special to the 
Washington Poitj Auguet 11 : " Yes- 
terday afternoon, during the trial 
of Hugh J. Shott against the Nor- 
folk and Western Railroad, the op- 
posing counsel, J. C. Wysor and 
Greneral James A. Walker, became 
involved in a difficulty by Walker 
accusing Wysor of appealing in his 
speech to the passion and the pre- 
judice of the jury. Wysor gave 
Walker the lie. Walker asked for 
a knife, and Wysor drew his knife 
and handed it to hun. Walker re- 
fused the proffer, and borrowed one 
from a bystander, and the fight 
commenced. Several blows were 
struck and Wysor was stabbed in 
his shoulder and his face was slit 
from his mouth to his ear. Wysor 
then borrowed a gun and tried to 
force Walker's room door to shoot 
hun, when both were arrested and 
put under a bond of $6,000. Wysor 
is badly hurt. Both men are 
among the most prominent lawyers 
in south-western Virginia.'. 



No one who is familiar with the 
appearance, carriage, demeanor and 
address of lawyers in the United 
States, and who has also been an 
attendant ui)on £nglish courts, can 
fidl to admit and recognize the su- 
periority in those respects of the 
American advocate. The latter 
posseeses an elasticity and general 
grace of movement, &cial gesture, 
natural and earnest delivery, read- 
iness and aptitude in questioning, 
cleverness in repartee, and unction 
of diction that are seldom met with 
at the English bar. The average 
American lawyer attains eloquence 
which is seldom reached by the 
English barrister. The latter is a 
martyr to decorum. He seems op- 
pressed with a ceremonial sense. 
He cannot run his fingers caress- 
ingly through his^hair, and at times 
he talks as if feeling the weight of 
his wig upon his brain. Occasion- 
ally his gown seems to have the 
effect of a strait-jacket. A sense oi 
etiquette appears often to act as a 
species of bearing or curb rein to 
his movements. * ♦ ♦ * AH 
noted barristers and Q. C.'s seem in 
some particular to be sensible that 
they are actors bred in the same 
school ; while in the United States 
scarcely two lawyers exhibit simi- 
hir peculiarities. In fine, the 
schooling of the English bench and 
bar tends toward monotony and 
artificiality, while the schooling of 
the American bar tends toward 
freedom and naturalness in thought 
and speech, and to a general be- 
haviour, that is fettered only by 
the innate dignity of a gentleman, 
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and plainly imprefleed by a high 
sense of duty. 

Mr. Hall will thank us for endeavouring to give a prac- 
tical illustration of the ** elasticity and general grace of 
movement" of these "most prominent lawyers " of courtly 
Virginia, as one chopped the other with a knife and pro- 
ceeded to enlarge the scope of his " facial gesture " by slit- 
ting his mouth from ear to ear, and the other, scorning 
that silly " monotony and artificiality " of the English bar, 
and "fettered only by the innate dignity of a gentleman," 
tried to blow holes through his adversary with a gun. 

Yes, Mr. Hall, you have proved your point ; we quite 
agree with you that your system " tends toward freedom 
and naturalness in thought and speech " and, permit us to 
add, action. 

We appreciate the good qualities of the bar of our 
neighbors across the Line, but Mr. Hall makes a very 
poor trumpeter ; he blows too loud. 



FLOTSAM AND JETSAM. 



IRISH SILK AND ENGLISH STUFF. 

Keferring to an article thus entitled in the Law Times 
The Law Gazette^ remarks : — 

" Our contemporary, the Law TimeSj in an interesting 
article last week, entitled 'Irish Silk and Irish Stuff' founded 
on Mr. Carson's appearance at the English bar, makes one or 
two statements with which we are inclined to disagree.- 
The first statement is one which we have heard before — 
viz., ' The Irish Lord Chancellorship was filled till 1789 
exclusively by Englishmen.' This would lead one to believe 
that the practice, which indeed extensively prevailed, of 
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Bending the Lord Chancellor of Ireland direct from England 
to preside in Ireland has always been carried out. This 
certainly is not so. Between 1690, when Sir Charles Porter, 
the first Chancellor mentioned in the article, ysras appointed, 
and 1789, there were ten Lord Chancellors of Ireland. Of 
these, four only were Englishmen without, apparently, pre- 
vious connection with the law of Ireland — viz.: Porter,. 
Freeman Phipps and West, and one Lord Methuen, we 
should say was a Scotchman. Of the remainder. Sir Rich- 
ard Cox was both born in Ireland and was of Irish parent- 
age ; whilst Brodrick, Jocelyn and Bowes were regularly 
called to the Irish bar, practised there exclusively, and 
filled the important minor law offices. Lord Chancellor 
Wyndham had previously been Chief Justice of the Irish 
Common Pleas. Moreover, Lord Chancellor Fitton, who 
came before Porter, was of Irish parentage. The second 
statement from which we differ is this — * When Lord Lynd- 
hurst became Lord Chancellor in May, 1827, both Mr. 
Brougham and Mr. Denman were restored after a seven 
years' deprivation to their precedence and pre-audience 
within the Bar.' This again is incdrrect, as Lord Denman 
did not receive his silk gown until December, 1828. Fur- 
ther, we certainly do not see why it should be stated ' That 
they were on the Queen's death deliberately degraded and 
forced, in defiance of public opinion, to give up their silk 
gowns and take their place in the back rows, etc. When 
an appointment is thus in the nature of things lost, surely 
it cannot be called ^ deliberate degredation,' and what has 
public opinion to do with it? This reminds us of the 
absurd remarks made by the Evening News on the 25th of 
last month, when it complained of the injustice of Lord 
Herschell in refusing to allow Mr. Carson to appear in the 
English Courts as a Queen's Counsel by virtue of the office 
he held in Ireland. We should like to know what discret- 
ion the Lord Chancellor had in the matter, and, if he had 
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any, what other conchisions he could possibly have arrived 
at. "With refrence to the relinquishment of silk gowns, the 
most memorable instance is probably that of John Dunning, 
afterwards Lord Ashburton. Dunning had been Sc^citor- 
General from 1767 to 1770, when, on quitting office, not 
having previously a King's counsel, he appeared in Court 
outside the bar in a stuff gown. However, if he felt any 
annoyance from his change of position and costume, the 
courtesy of the Chief Justice, Lord Mansfield, immediately 
relieved him from it ; for, after he had taken his turn to 
move, his Lordship informed him that, in consideration of 
the office he had held, and of his extensive practice, the 
Court intended thenceforth to call upon him for his motions 
immediately after the Serjeants and the Recorder of London. 
The two seniors of the outer barristers, Mr. Caldecott and 
Mr. Cox, we are told, expressed their concurrence in this 
arrmgement, and indeed said they had had it in contem- 
plation to propose something of the kind themselves. 
Another instance is that of the Honourable Charles Yorke, 
the son of Lord Chancellor Hardwicke, who had to appear 
in a stuff gown after he had actually been Attorney-Gene* 
ral." 
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The Law Journal says that the number of pensions pay- 
lible to peers in respect of judicial services is nine. As ex- 
Lord Chancellors of England, Lords Selborne and Hals- 
bury receive 5,000 Z., Lord Ashbourne, as ex-Lord Chan- 
<^ellor of Ireland, 3,6932. 2^. Ic2., Lords Blackburn and 
Hannen, as late Lords of Appeal in Ordinary, 8,750^, Lord 
Field, as an ex-Judge of the Queen's Bench Division, and 
Lord Penzance, as an ex-Judge of the Probate Division, 
S,500!., Lord Moncrieff, for former services as Lord Justice 
Clerk of Scotland, 3,6002., and Lord Shand, as late Judge 
of the Court of Sessions, 2,7002. 

The same journal reprints, from the Olobe, in its issue 
of September 16, an interesting sketch of the early history 
of the Licorporated Law Society, and, in the preceding 
number, an article on Wigs and Gowns, well worthy of per- 
usal. 

AcooaDiNQ to a credible exchange, in Montana there 
resides a Chinaman of the soulful name of Ah Wing, 
who welcomes the Geary law more gladly than dirty 
olothes. He is undergoing a life sentence in the state 
prison and has never been registered under the act last 
mentioned, so, consequently is liable to be deported to 
China. He is convinced that he should try and conform 
to the provisions of Mr. Geary's act, so has most obligingly 
retained legal assistance to effect that object. We trust 
Ah Wing's efforts will be properly appreciated. It is not 
every man, these days of financial crashes, who would give 
up a life long right to three square meals a day. 

The time honoured belief on the part of sleeping car 
companies that, as they were not common carriers, their 
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servants could rob their passengers with impunity and 
steal everything from your pocket pistol to your Columbian 
souvenir dollar, has been exploded in the recent case of 
Pullman Palace Car Co. v. GaviUj 23 8. W. R. 70. 

In the Canada Gazette for September 23, will be found 
the Imperial Order-in-Council and statute relating to the 
catching of seals. 

Old Ireland is again on top. A short while ago a 
Dublin cattle dealer offered a booking-clerk of the London 
and North Western Railway Company at Manchester, an 
Irish one pound note in payment of two tickets. The agent 
refused to take the note and demanded the return of the 
tickets which the dealer would not accede to. The clerk 
assaulted the Dublin ^^ bhoy," caused him to be arrested 
and blackguarded things Irish in general. But the Rail- 
way Company had to pay twenty pounds, damages and 
costs, for the agent's fun, who by this time possibly realizes 
that " it was not his place to laugh." 

On the ninth of September Sir Richajd Webster was 
tendered a banquet at the St. James Club by the Montreal 
Bar. A week later, at Osgoode Hall, Toronto, a reception 
was held in his honour by a number of legal luminaries of 
that city. 

The late Judge Patterson's seat on the Supreme Court 
Bench is now filled by Mr. Geo. E. King of the New Bruns- 
wick Supreme Court. 

During the twelve months preceding last August, 128 
applications were made to strike English solicitors off the 
rolls, of these sixty-nine were refused. This is a good 
record for such a very numerous body. 

Mr. Russell Duane has an instructive article on the 
decisions of the Behring Sea Arbitrators in the current 
number of the American Law Register. 
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" We wiU sell to no man, we will deny no man, or defer right nor justice." 

— Magnia Charta. 
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The Hudson's Bay Company's Land Tenures and 
the Titles of the Selkirk Settlers. 



S. Of the allotment of lands by Lord Selkirk to his settlers 
and the estates granted them therein — Continued. 

For the purpose of inquiring into the condition of the 
settlement one of Lord Selkirk's executors, Mr. John Hal- 
kett, visited Assiniboia in the summer of 1822. He was 
clothed with the most ample authority to settle all differ^ 
ences between the estate and the colonists, and the 
instructions furnished him, apparently by Mr. And- 
rew Colvile, are fortunately yet extant (d). These 
show conclusively that the lands were sold to the settlers, 
as appears by the following extract : 

Price of Land : 

Lots of 100 acres and not exceeding 500 at 9 sh. to actual settlers. 
Upwards of 600 " " " 1000 " 8 sh. " settle 2 families. 

" 1000 " " " 2000 " 7 sh. " " 3 

" " 2000 " " " 3000 " 6 sh. " " 4 " 

Lots of 6000 " 6Bh. " " 6 " 

" "10,000 " 4sh. " " 10 " 

Payment to be made of one third down and the remainder in three 
years with interest, or if the whole is paid down, 20 per cent, discount. 

(d) Bulger Papers, mpra^ vol. 2, p. 30. 
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If these prices are found too high, a discount of 30 or 33} per cent, may 
be given for prompt payment, but Mr. Halkett will, from the information 
which he has received, be able to correct this scale if too high. 

The Swiss 'settlers also, as may be seen by reference to 
the " Terms " given at length in the appendix, purchased 
their land " free from all rent or annual payment " in lots 
of not less than 100, nor more than 500 acres for each 
family at 9 sh. per acre ; one third cash before being put into 
possession, the balance in 3 equal annual instalments with 
five per cent, interest ; if they paid the whole price before 
embarking from Rotterdam a deduction of 20 per cent, 
was allowed. Those who "preferred" paying an 
annual rent, in specified bushels of wheat, on " leases fo 
ever " could do so, as provided in the " Terms." 

Fortunately some of the agreements made between 
Governor Bulger and these Swiss settlers have been preser- 
ved. Three of them are to be found among his papers {e) 
already mentioned. They all bear the same date, August 
21, 1822, and the grantees are Christian Kickner, Nicholas 
Hauffman and Sigismond Flotron. Here is Hauffman's 
agreement, which serves as an example of the others : 

It is hereby agreed l)etween Andrew Bulger on the part of the execu- 
tors of the late Earl of Selkirk, and Nicholas Haufihian, Swiss Colonist, 
that the latter shall be put into pospepsion of the house and land lately 
occupied by Louis Lapierre, Senior, that for the house he shall pay to the 
said executors the sum of sixteen pounds sterling, and shall hold the 
land upon the conditions contained in Mr. Halkett's " Memorandum of 
the 20th July, 1822," which is deposited in the colony office. 

Signed at Fort Douglas, Red River settlement the twenty-first of 

August, 1822. 

(Signed) Andrew Bulger. 

(Signed) Nicholas Hauffman. 

The original delivered to Nicholas Hauffman. 

(Signed) A. Bulger. 

The conditions of Mr. Halkett's memorandum (/) of 
20th July, 1822, are as follows : 



(e) Vol. 2, pp. 2o7, 60 and 261. 
(/) Ibid, vol. 2, p. 157. 
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An application having been made on the part of eeveral of the Red 
River settlers married to women who lately came from Europe and the 
price of whose passage to America had not been yet paid, but appears 
now charged against their respective husbands in the colony books, it 
appears to Mr. Halkett, under all the various distressing circumstances 
attending this settlement, that these debts so standing in these books, 
should be cancelled, and he will suggest to Lord Selkirk's executors in 
England the propriety of confirming this decision. These as stated in a 
list laid before me appear to amount to the sum of one hundred and 
sixty -nine pounds and one shilling, in which one year's interest is 
included. 

(Sd) J. Halkett. 

Forks Red River, July 20th, 1822. 

The relation between this memorandum and the condi- 
tions upon which the grantees were to hold their lands is 
not at first sight apparent; but it is evident from 
sixteen pounds having been paid that the title acquired 
was a fee and not a leasehold ; the sum was too large to be 
for rent even if rent were payable in cash, which it was 
not, but, as has been seen, in produce, wheat; apparent- 
ly Hauffman had married one of the " women from 
Europe '^ whose passage remained unpaid, and unless the 
executors adopted Mr. Halkett's suggestion to free him 
from this debt it would be charged against his lands in the 
books of the colony. 

In September, 1822, after the departure of Mr. Hal- 
kett from Red River, the Rev. Th. Destroismaisons of St. 
Boniface, on behalf of Bishop Provencher, addressed to 
Governor Bulger a series of nine questions regarding the 
tenure of lands at Red River under Lord Selkirk and more 
particularly the rights of the Roman Catholic church in 
regard to its possessions. There appeared to be a desire on 
the part of the Bishop to introduce, so far as the Canadians 
and half-breeds were concerned, the Lower Canadian Seig- 
neural system. The sec6nd question, in fact, asks " Would 
there be any objection to our conceding lands, upon the 
River Seine, at a fixed rent, not redeemable, with the rights 
of " lods et ventes " as the Seigneurs concede in Canada ? " 
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The governor, writing {g) from FortjDouglas on the 10th 
of the same month, was veiy emphatic in his reply 
to the effect that any one, not under an engagement 
to take land from the Earl, might purchase, or rent land 
from the Koman Catholic Mission, but the right of exact 
ing " lods et ventes " was not recognized and would " never 
be permitted to be exercised within the Territory granted 
by the Hudson's Bay Company to the Earl of Selkirk." 

Further evidences of grants in fee by this Governor are 
not wanting. Thus, following out the intention of the 
late Earl, the colony interpreter, Charles Gaspard Brace, 
received (h) lot 158 according to the official plan, '^ free of 
price or rent," so also Joseph Watt on June 1, 1823, lota 
154 and 5 at five shillings per acre, and Michael Gatien (t ) 
lot Ko. 153 at the same rate. 



{g) Bulger Papers, mpra, vol. 2, p. 316. Vide appendix for the foil 
text of this very interesting communication. 

{h) This quaint conveyance is as follows, Bulger Papers, voL 3 
p. 315 : 

Having reason to believe that it was the intention of the late Earl of 
Selkirk, to grant to Charles Gaspard Bruce, interpreter of the Saoteox 
Nation the lot of land originally marked off for the interpreter of the 
colony ; and being quite certain that it will be of material and permanent 
advantage to the colony to put him in full possession of that lot, I do 
hereby in the name of the executors of the said late Earl of Selkirk 
promise to the said Charles Gaspard Bruce, that he shall possess and 
enjoy the said lot of land free of price or rent, but subject to all the other 
conditions imposed upon settlers in Bed River ; the said lot of land 
numbered 158 on the plan containing eleven English statute acres, and 
bounded on the north by the land of Michael Bousquet ; on the east by 
the road communicating with German Creek ; on the south by the land 
of Michael Scheller ; and on the west by the Red River. 

Signed in duplicate at Fort Douglas, Red River Settlement, this first 

day of June, 1823. 

A. Bulger. 

( I ) Gatien's conveyance is here given by way of example : 

Fort Douglas Red River Settlement, July 30th, 1823. 
It is agreed between Andrew Bulger on the behalf of the executors 
of Thomas late Earl of Selkirk, and Michael Gatien of Red JtiTer, that the 
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As a resalt of the evidence, documentary and otherwise, 
adduced during the course of this chapter, it is hoped that 
it has sufficiently appeared : 

1. That in the very great minority of cases the estates 
derived by the Selkirk colonists were not estates of lease- 
hold, but freehold ; 

2. That in the numerous cases of retired servants of the 
Hudson's Bay Company who were allotted lands in Assini- 
boia by Lord Selkirk, under their agreements and the 
reservations in the Company's grant to him, a freehold 
may be assumed ; and 

8. That in no case is there an assumption in favour of 
a leasehold. 

As to the nature of the estates granted by the Com- 
pany when it took over Assiniboia from Lord Selkirks' 
executors, this will be considered in the next chapter. 



said Michael Gatien shall be put in poBsessioii of a lot of land, numbered 
on the map 153, and measuring ten English statute acres bounded on the 
north by the land of Peter Eandro6ky,on the east by the road com- 
municating with the German creek, on the south by the land of Michael 
Bousquet, and on the west by Red River, and that the said Michael 
Gatien shall pay in the course of this present summer for the said land 
at the rate of five shillings sterling per acre. 

Signed in duplicate at Fort Douglas Red River settlement this 30th 
September, 1823. 

(Signed) Michael Gatien. 
(Signed) Andrew Bulger. 
In presence of 

(Signed) Wm. Kemp. 

(Signed) Henry Enstaoe. 
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CHAPTER IV. 

Of the estates granted by the Hudson^ s Bay Company in 
Assiniboiay and the recognition by the Company and 
Canada of the claims of Lord Selkirk's settlers. 

The common belief, already referred to on page 21, 
that the Hudson's Bay Company granted only leaseholds 
in Assiniboia took its rise, doubtless, in the evidence given 
by certain officers of that Company before the Select Com- 
mittee of the House of Commons in 1867. Sir George 
Simpson there stated (j) that the tenure of land was for 
999 years and that it was by recommendation of counsel 
that leases were granted. The form of " land deed " hand- 
ed in to the Committee by Sir George, a lease for 1,000 
years, will be found at page 361 of the report. He testi- 
fied (k) further that the settlers were satisfied for the most 
part to hold their lands without a deed, that if they asked 
for a deed they received one in the form mentioned, that it 
was a very unusual thing for a settler to ask for one, in 
fact nineteen-twentieths of the people had no title " they 
squat and set themselves down " on unoccupied land, un- 
molested by the Company, only if they did come for a deed 
they were required to pay for the land ; the restrictive 
clauses were never made use of by the Company to restrain 
settlement at Red River. 

Mr. Alexander Kennedy Isbister stated (I) that he 
believed himself to be, as heir of his , father, the owner and 
not the lesee under the Company of certain lands, but as 
appears from a document he handed in as being of the 
same nature as his own he was simply a lessee for a 1,000 



(j) Questions Nos. 1093, 1161 etseq, 

(k) Questions 1860-1874. 

(I) Question 2605 et uq., and appendix at p. 371. 



(i 
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years ; so was also John Slater, who had a lease (m) for a 
similar term. 

Lt. Col. Caldwell, for seven years Governor of Assini- 
boia, limited the application of Sir George Simpson's state- 
ments as to the squatting, saying ( n) this took place main- 
ly " further up the Assiniboine " and that latterly the Com- 
pany was more stringent in its regulations, requiring a cer- 
tain amount of money to be paid before people were let 
into possession of land. That the council of Assiniboia re- 
cognized the right of casual occupiers' appears from its min- 
utes of the 27th February, 1860, on which day it was' 
provided " that in difficulties arising between persons who 
" take land outside of the part of the colony already sur- 
veyed, or even that exceeding the limits of the colony, 
the magistrates be authorized to take for the principle 
** that 12 chains shall be the limit of pre-emption right 
"arising from occupation." Where, however, the Com- 
pany had made a grant of lands they were careful to see 
that their grantee was protected. An instance of the kind 
may be found in an interesting case of Carriere v Dagnon (o), 
tried at the Upper District Local Court, at Fort Garry, in 
1860. The plaintiff was allotted the land in July, 1860, 
and had his name entered therefor in the register. He 
found the defendant cutting hay thereon, a right which 
he claimed to have exercised for 12 or 18 years, but with- 
out a licence from the Company. The plaintiff bringing an 
action for the trespass, Dagnon sought to justify on the 
ground that the laud on the River Seine was outside the 
two mile limit of the tract granted by the Indians to Lord 
Selkirk along the Red River. The court found for the 
plaintiff, remarking that though in general the Company 

(m) Ihid p. 439. 

(n) Ibid, questions 5668 et seq. 

(o) A report of this case may be found under date of Aug. 28, 1860, 
in the Nor^-Weslerj published at Fort Garry. 
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diflposed only of land within the two mile limit (the extent 
of the Bnrvey) yet in the present case the land lay within 
that limit as by that treaty a drcnit of six miles was ceded 
aronnd Fort Garry ; the conrt did not admit, apparently, 
the necessity of any grant from the Indians. 

In a case (p) brought some years before that of MeDer- 
molt y Fanyant et alj the Oeneral Quarterly Court decidr 
ed on February 18, 1847, a similar question where the 
power of the Company to confer a valid title to lot No. 
1092 was expressly raised. One of the defendants, against 
whom an action for wrongfully cutting wood had been 
brought, raised, apparently in good faith, what now 
appears an almost farcical defence. The Indians he con- 
tended, had only granted to Lord Selkirk the land just 
above mentioned, not the wood thereon, and« as a half- 
breed, he considered himself, in common with others of 
his race, to succeed to their rights in the premises. This 
defence of course could not be entertained and ^^ the regis- 
<< ter of lands granted in Bed River settlement by the 
«< Hudson's Bay Company was then produced and sworn 
^* to by Mr. Governor Christie ; and on reference to the 
*< lot it appeared that it had been granted to the plaintiff 
** There was also produced the indenture between the native 
<< chiefs and the Earl of Selkirk, to whose rights in the 
<* premises the Hudson's Bay Company had succeeded, and 
<* on reference to the terms of the deed it clearly appeared 
<* that the plaintiff's lot was comprehended within the limits 
<< of the district or country sold by the native chiefs to the 
*< Earl of Selkirk,'' and a verdict was rendered in &vour of 
the plaintiff. 

Sir George Simpson did not expressly say that lease- 
holds only were granted by the Company in Assiniboia 
yet the tenor of his evidence was to that effect, but, as has 

(p) Beoordfl Gen. Quart. Oonrt of AsBuiiboia. 
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been seen, Sir George's statements before the Committee 
were very often so erroneous that but little weight can be 
attached to what he said even if it were apparent, which it 
is not, that he was aware of the fact that the Company's 
predecessor had extensively granted freeholds. More re- 
cently his statement regarding leaseholds has apparently 
received confirmation by the late J. H. McTavish, account- 
ant of the Company at Fort Garry from 1860 to 1870, 
who, though he did not know what titles Lord Selkirk 
granted, yet stated in 1883 (q) that, irrespective of receipts 
for money, " the only documents the Company ever gave 
were leases; usually for 999 years with payment of 3 pepper- 
corns annually." He had made a search, he said, for a 
form of such lease but could not get one, nor could he 
remember any particular instance in which one had been 
given ; as nine-tenths of the people were satisfied with an 
entry in the register simply, nothing was said about any 
document whatever or the nature of the tenure, but if they 
should ask for a " deed " such a lease as above mentioned 
would be given. 

Ifow, while Mr. McTavish speaking of the period with 
which he was familiar was doubtless correct as to the 
statements contained in the latter part of the preceding 
paragraph, yet when he said that only leases were ever 
granted he was not more correct in that assertion than 
when, after saying that the register was in the handwriting 
of Nathaniel Logan, he stated that it was compiled be- 
tween the years 1860 and 1865, the fact being that Mr. 
Logan died on the first day of January, 1858. Mr. John 
Balsillie, who was long in the service of the Company and 
as familiar as Mr. McTavish with the register, assures 

(q) Evidence, from notes of the court reporter, Mr. Wm. Perkins, 
given in the case of Keating v. MoyaeSj tried at Winnipeg, before the 
Queen's Bench on June 23, 1883. 

There was no such office as "land registrar" of the Company; the 
register was in the custody of the accountant at Fort Garry. 
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the writer that, from internal evidence, he is satisfied it 
was compiled at least as early as 1851 and probably several 
years before that date. 

The easiest refutation of Mr. McTavish's assertion will 
be found in a letter written on November 24, 1888, by the 
late Land Commissioner of the Company to the Dominion 
Lands Commissioner at Winnipeg. In it he (Mr. C. J. 
Brydges) says : 

About the old forms of lease, I cannot find any trace in this of9ce of 
any printed document of any sort, but in what I call the Company's 
** Old Family Bible/' (a copy of which the Department of Interior has) I 
find 3 or 4 copies of a form of agreemmt for sale of land, full of blanks. 
This is evidently a form which utu inuieal gome time and alot 1 suppose wers 
kept on hand ready to befitted in, I send you one copy. It has the appear- 
ance of having been drawn and written out in England. 



That the Commissioner was quite justified in his 
sumption that this form of agreement had been used will 
appear from one of those very agreements signed, filled 
in and bearing date November 6, 1861, whereby the Com- 
pany agreed to sell to Michel Dumas, for S6Z, lot 927 ac- 
cording to the ofiGicial survey of the settlement and, on pay- 
ment of the purchase money, execute in his favour, or as 
he might direct, ^' an absolute grant and conveyance in fee 
simple " of the lot mentioned. A copy of this agreement 
is given in the note (r) not merely because it destroys the 
theory of leaseholds only being granted, but because it also 
furnishes such a remarkable confirmation of Mr. Brydges 
belief. 

(r) ARTICLES OF AGREEMENT made the fifth day of November, 
one thousand eight hundred and sixty one, between the Goyxrnob and 

GOMPANT OF AdVENTURSBS OF ENGLAND TRADING INTO HuDSON'bBaT Of the 

one part and Michaxl Duhab, of Red River Settlement,Jof the other part. 
Wherkbt the said Governor and Company agree to sell and the said 
Michel Dumas agrees to purchase at or for the price or sum of thirty- 
six pounds, to-be paid by the instabnents following,^hat is to say :— 8iz 
pounds in cash on the'signing of this Agreement, six pounds on the first 
day of November, 1862, six pounds on the first day of December, 1SS4, 
etc, etc., etc., 
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Though Mr. McTavish had heard of no document other 
than a lease or receipt for money yet that such others did exist 
ipi^ill further appear from the following certificate (s) granted 
by Chief Factor Pinlayson. The words in italics are filled 
in by a hand different from that which wrote the blank. 



LOT 1279. 

These are to certify that Peter Brown has heen pat in 
possession of $ix chains frontage of 100 acres of land on 
the North side of the Aumxboine river above the Forks and 
that a formal deed will he given him for the same after 
the survey of the Settlement shall have heen completed. 

(Sd) Dim Mnlaystm, C, F. 

Forks Bed River Settlement, 
28ih February, 184iS. 




^"^"^ 



8 



9 ? . b This cancels all the other certificates heretofore given 



^ -^ ^ for land. 

TSo inference in favour of a lease can be drawn from 
«uch a document and the holder would undoubtedly derive 
rights the same as those enjoyed by Lord Selkirk's settlers 
who held exactly similar certificates which have been con- 
sidered in the preceding chapter. 

All that piece or parcel of land heing the whole of lot No. 927 as 
descrihed at laige in the Official Survey of the Red River Settlement and 
containing ninety-six English acres or thereahouts, and more particularly 
descrihed in the plan thereunto annexed heing a tracing from the said 
Official Survey, and the said GovESNor and Company further agree that 
upon fuU payments hy the said Michael Dumas, of the said sum of thir- 
ty-six pounds, hy the instalments ahove mentioned, the said Governor 
and Company will execute in favour of the said Michael Dumas, or as he 
may direct, an ahsolute grant and conveyance in fee simple of the piece or 
parcel of land ahove described, subject to such laws and regulations as 
may be from time to time established for the good Government of the 
Oolony. Original in possession of Mr. Jas* Taylor of Prince Albert, N.W.T. 

(<) Original in possession of Mr. W. J. Robinson, of Winnipeg. 
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CORRESPONDENCE. 



THE COUNTY COURT CLERK OF BELMONT. 

The Editor of the Western Law Times : 

Sir, — My attention has been drawn to an article in 
your October issue in which a letter written by me to one 
Qeorge Rule is criticised as being a contravention of Clause 
30 of the County Court Act. Though no doubt, such let- 
ter is open to the construction placed upon it, I may say 
that in writing same I had not the slightest intention of 
contravening the clause in question, I simply intended to 
perform an act of kindness to a man whom I had known 
favorably for many years and for whom I had transacted 
considerable business — ^by, if possible, preventing him from 
being sued. Such was the spirit in which the letter was 
written and such I believe was the spirit in which it was 
received by Mr. Rule. 

Trusting that you will publish this explanation in just- 
ice to myself, I remain 

Yours truly, 

Frank Burnett, 

C. C. Court, Belmont. 

[It is almost unnecessary to state that we take pleasure 
in affording Mr. Burnett an opportunity to put himself 
right with our readers. — Ed.] 



The Northern Pacific Railway has arranged for a series of excursions from points 
in Manitoba to all points in Ontario and Quebec, as far east as Montreal inclusive, at a 
rate of f40.(X) for the round trip. These tickets will be placed on sale from Manitoba 
points daily, from November 21st to December 31st inclusive. To points east of Mon- 
trt> al tickets will be sold at a sUg:htly increased rate. These tickets will be good for 
three mouths from date of sale and allow stop-over east of Detroit frontier within the 
transit limits, which will be fifteen da^'s in each direction Regular coupon tickets are 
sold for these excursions, and if our Ticket Agent at your point has not got them, give 
him two or three days notice and he will obtain them. This is a fine opportunity for 
making a visit to I^astem Canadian points. Don't miss it. Apply to H. SWINFORD, 
(;encral Agent, Winnipeg, or CH AS. S. FBH, Gen. Pass, and Ticket Agent, N. P. R. R. 
St. Paul, Minn.— [Advt.] 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 

Winnipeg, Tuesday, November 28, 1893. 

Present : Mr. W. E. Perdue, treasurer ; Hon. J. D. 
Cameron, secretary ; Messrs. Macdonald, Q. C, Richards, 
Archibald and Haggart. 

In the absence of the president the treasurer took the 
chair. 

Minutes of meetings held on July 11 and August 1 
were read and confirmed. 

Letter read from the Deputy Minister of Agriculture 
dated 14th August, 1893, enclosing certificate of registra- 
tion of the copyright of volume 9, Manitoba Reports. 

Ordered to be filed. 

Letter read from Judge Cumberland dated 21 st of 
November, 1893, with regard to the Law Reports sent to 
Brandon. 

Ordered that the same be sent to Judge Cumberland 
until further order. 

Letters read from Mr. Archer Martin dated August 
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25th and Nov. 20th and 28th with regard to the purchase 
of books relating to the Hudson's Bay Co. 

Ordered that the Secrtary communicate to Mr. Martin 
that in the opinion of the Benchers the Society cannot at 
present see its way to accepting Mr. Martin's offer. 

Report from the Examining Committee dated 14th 
November, 1893, received, read and 

Ordered to be adopted. 

Ordered that J. Bemier, J. T. Brown, H. R. Hooper, 
G. R. Simpson and A. R. Tingley be admitted as students 
at law and articled clerks. 

Ordered that R. M. Thomson be called to the Bar. 

Report from the Examiners dated the 27th November, 
1893, received and read. Ordered that A. W. Bowen and 
C. W. Laidlaw be admitted as students at law and articled 
clerks. 

That A. C. Ewart be allowed the first intermediate ex- 
amination. 

That J. C. Saul, S. J. Rothwell, D. W. McKerchar and 
E. L. Taylor be allowed the second intermediate examina- 
tion. 

That G. F. Bradley and A. G. Hay be admitted as at- 
torneys. 

That G. P. Bradley and A. G. Hay be allowed the 
final examination for call. 

Ordered that the suggestion of the examiners with re- 
gard to alterations in the subjects of examination be refer- 
red to the Examining Committee for consideration. 

Ordered that the Secretary procure copies of the classi- 
cal text books for use at examinations. 

Letter read from Mr. W. J. Cooper dated 22nd Nov., 
1893, complaining of the conduct of W. Richardson. 

Ordered that the Secretary write Mr. Cooper that the 
Benchers have considered the letter sent and to state that 
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they are unable to see that anj offence has been committed 
by Richardson for which any action can be taken. 

Petition presented from T. L. Metcalf. 

Ordered that the prayer of same be granted and that 
he be allowed his time of service as if the assignment of 
his articles had been filed within one month from its date. 

With regard to the application of J. Boultbee for re-in- 
statement, Mr. Howell reported that he had communicated 
T^th Mr. Cooper and Mr. D. A. Macdonald at Portage la 
Prairie, and had been informed that one of the parties was 
dead and the other had moved away ; that it was under- 
stood Boultbee had settled the claims against him on a 
very small basis of the amounts due, for which settlement 
he had given notes bat had not paid the notes. 

Ordered that action in the matter should be deferred, 
for further evidence. 

Ordered that Convocation meet on Friday, Dec. 8th. 



Fridat, Dbcbmbbr 8, 1893. 

Present : Isaac Campbell, Q. C, president ; W. E. Per- 
due, treasurer ; Messrs. Aikins, Q. C, Haggart, Macdon- 
ald, Q. C, Richards and Joseph Martin, M.P. 

The president took the chair. 

Minutes of last meeting read and confirmed. 

Letter read from H. L. Vinning, dated December 2nd, 
1898, with regard to admission of C. W. Laidlaw. 

Ordered that the secretary write him that C. W. Laid- 
law was admitted by the benchers on the recommendation 
of the examiners and under the special facts of his case. 

Report presented from the special committee dated 
Dec. 1, 1898, with regard to altering the subjects of the 
prijjiary examination. 

Ordered that the same be adopted. 

Report presented from the examining committee^ dated 
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December 6, 1893, with regard to the subjects set for the 
intermediate and final examinations. 

Ordered that the same be adopted and that Harris' 
Criminal Law be taken off the list of subjects set for call. 

Mr. Haggart introduced a by-law to amend rule 44 as 
to examinations. Same read a first and second time. 

Ordered that the rules be suspended and the by-law 
read a third time and passed and ordered to be engrossed, 
signed and sealed. 

Ordered that five hundred copies of the curriculum and 
slips to be inserted in the rules be printed. 

Ordered that Messrs. Darby and Mulvey be appointed 
auditors to audit the treasurer's accounts for 1893. 

Ordered that the secretary write Mr. Cooper requesting 
him to report as to the state of the library at Portage la 
Prairie, and if the same is used to any extent. 

Mr. Martin reported that Pearson, of Gladstone, had 
been appointed a conveyancer without any certificate from 
the county court judge, and asked that action be taken in 
the matter. 

Ordered that it be referred to the chairman of the 
Discipline Committee to ascertain the facts. 
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REVIEWS. 



The Division Courts Act and Amendments Thereto, comprising R. 
S. O. (1887), Cap. 61 ; 61 Vic. , cap. 10; 52 Vic, cap. 12; and 63 Vic. cap. 11 ; 
together with the General Rules and Forms (1893), fully annotated with 
additional forms of proceedings applicable to Division Courts. By 
James Bicknell of Osgoode Hall, Barrister at law and Edwin E. Seager, 
joint author of " A Concise Treatise on the Law of Landlord and Tenant " 
and ** The Liquor License Act of Ontario." Vol. 1, Toronto : The Good- 
win Law Book and Publishing Company (Ltd.) 1893. 

We have received the first volume of the above work, 
containing the statutes and notes thereon and a note on 
claims by and against married women ; the new rules and 
forms now, we understand, under the consideration of the 
Board of County Judges, will be isiued in a few months 
as a second volume. The authors state that though the 
work is founded on the several works of the late Judge 
Sinclair, yet they hope to have overcome the few defects of 
the latter. So far as we are able to judge they have done 
80, and the handsome half-calf volume of some six hundred 
pages that they have produced will, we doubt not, most 
favourably impress the profession. Judge Sinclair's works, 
from the fact that our County Courts include the scope of 
the Ontario Division Courts, were always in demand here 
and almost invariably consulted on points relating to our 
practice. Messrs. Bicknell and Seager, have, we are glad 
to say given attention to our cases (e. g. at page 225) when 
dealing with matters they help to elucidate; this alone 
must recommend the work to the profession of the West. 
Possibly such special attention is given to Manitoba cases 
because Mr. Seager was for several years a resident of this 
province and occupied an important position in one of our 
largest firms of solicitors. The index, which we under- 
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stand fix>m the preface is his work, is really most exhaust- 
ive, covering nearly one hundred and fifty pages, it is 
difficult to speak too highly of it ; and the fact that it is 
issued with the first volume renders that complete in itself 
and independent of the subsequent one. The general 
arrangement of the book is highly commendable, the notes 
full and ample, and the cases cited cover a very wide 
range. The authors are quite justified in drawing atten- 
tion to the note on claims by and against married women 
as it is full of practical information. To sum up, we 
believe this work to be an excellent one and entitled to a 
generous support. 

Thb New Conveyancer — By A. H. O'Brien, Esq.. Barrister at law. 
Toronto : The Goodwin Law Book and Publishing Co., Ltd. 

We have the above work on our library table for 
review next issue. We need only say now that it appears 
to justify all that the publishers have claimed for it in 
their announcement. 

[bnd of VOLUMB IV.] 
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Contract— Promise to pay im- 
plied 83 

Specific performance — ^Time 
— Extension — Waiver — 

Redssion 11 

Seal — ^Municipal corporation 
by-law — Executory con- 
tract — Enforcement 40, 71 
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Contract — Contd. 
Illegal consideration — For 

liquor supplied 80 

Threshing grain not meas- 
ured under Weights and 
Measures Act — No action . 115 
Master and Servant — Negli- 
gence by latter 124 

Mortgage to secure perform- 
ance of 145 

Conviction — See Criminal Law. 
Corporation — Power to make 

prom, notes 56 

Counterclaim — for breach of 

warranty 95 

By master against servant for 

negligence 124 

County Court— Appeal — Filing 
evidence with prothonotary 
— Stamping — Irregularity in 

transmissions 73 

Appeal — Discretion of judge 

upheld 76 

Costs^-Appeal, of, not allowed 
when objection not taken be- 
low 126 

Attorney's lien for — See At- 
torney. 
Certificate of judge for — Ef- 
fect of lack of 149 

Charging order for 2, 94, 42 

Condition precedent to ex- 
tending time to redeem. . . 158 

Garnishee — Costs of 48 

Impounding money paid in- 
to court to answer 22 

Liquidators — Costs of ap- 
pointing 135 

Set-off against by client — 

Mutuality 10 

Security for — Application 

for further — When granted 31 
Taxation — Reviewing — Car- 
rying in objections — Set- 
tling order — Attending 
hear judgment — lustmc- 



Costs — Contd. 

tions — Affidavit of docu- 
ments — Witnesses — Briefs 

Fiat for counsel fee o 

Criminal Law — Feloniously de- 
manding money with men-, 
aces — Quashing conviction.. 3 
Obstructing Sheriff^ s officer 
— Irregularity in ft. fa, — 
Duty of Sheriff— Prisoner's 
counsel to open on case 

reserved 7 

Mode of chance — Disposal of 
goods by — *' Pen and en- 
velopes'* scheme 109 

Prisoner's counsel to speak 
last if calls no evidence. . . 149 
Crown Debtor — Qualification 

for as next friend 85 

Crop — Mortgage of growing, 

considered *. 152 

Crown Lands — ^Patent — Right 
of crown to ignore tax sale 
and grant to original pur- 
chaser — ^Taxation of— Sale. ■ 52 

D 

Damages — Negligence — De- 
fective machinery — Injury 
to servant — Liability of mas- 
ter—Notice 41 

Negligence — Drainage works 
—Jurisdiction of munici- 
pality 63 

Negligence of servant — 

Claims of master for 124 

Demurrer — See Pleading. 
Discovery — See Practice — Ex- 
amination. 
Discretion — See Judge. 



Ejectment — See Evidence — 
Will. 
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Klections — Deposit of candi- 
date in hands of returning 
officer not available under 

chaiging order 1 

Municipal — Disqualification 
of candidate — Voting — 
Applicability of Queen's 

Bench rules 59 

Petition — Preliminary ob- 
- jections — Qualification of 
petitioners — Deposit — 
"Current money of Can- 
ada" 24 

Petition — Abandoning charg- 
es — Admissions of wrong- 
ful acts — Voiding elec- 
tion 56 

Evidence — Improper rejection 
of cause for new trial ...... 37 

Proof of will and patent and 
of identity of executors 

and testator. 155 

Examination — See Practice. 
Examiner — See Practice. 
Execution Creditor — Applica- 
tion of money on second ex- 
ecution 32 



Garnishee — Contd. 
Interpleader issue on — Dis- 
cretion of referee 68, 114 

Order and summons — Affida- 
vit for — *' Reason to be- 
lieve" 97 

Order and summons — Judg- 
ment debtor a proper par- 
ty to — Rates for school 
purposes not attachable. . . 126 
Goods, sale of h6rse — "Im- 
mediate delivery and actual 
and continued change of pos- 
session" — Meaning of 45 

Ownership of farm products 

by son living with father. 164 
Sale of buggy — Promissory 
note with lien clause — Ef- 
fect of— Possession — Bail- 
ment 57 

Property not passing — At- 
tached to realty — Remov- 
al of— Effect of mechanics' 

lien 72 

Warranty of horse— Property 
not passing — Note given 
for bailment — Counter- 
claim for breach 95 



Family — ^Transactions between 
members of considered 151 

Family — See also Husband and 
Wife. 

Foreign judgment — See Plead- 
ing. 

Fraudulent conveyance — Be- 
tween members of family — 
Consideration of 151 



H 

Half-breed lands — See Lands. 
Husband and wife — Separate 
estate — Property on farm and 
crops prima facie those of 

husband 33 

Wife carrying on business 
formerly husband's — Evi- 
dence of change of stock. . 66 
Wife— Next friend for 84 



Garnishee — Trust moneys — 
Proof of— Account in bank . . 43 
Equitable right of trustees of 
company to payment — Ap- 
plication of moneys 128 



I 

Interpleader — Seizure of grain 
stacks claimed by wife — 
Rights of husband and 
wife 38 
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Interpleader-- Contd, 
Sole of goods in defiftnlt of 

security proper 36 

Iflsae — Claimant to be de- 
fendant when in potteas. 
under chattel mortgage.. 100 
Issue — ^Plaintiff in — ^Barring 

claimant 

Conyeyances between mem- 
bers of family considered 

on issue 161 

Interest — See Mortgage. 
Intestate — See Administration. 



Judge — ^Hearing petition which 
should have come before an- 
other 2 

Discretion of 28, 68, 76 

Judgment — See Practice. 

Jury — See Practice. 



Land— Sale of Half-breed land 
under order of court — Irreg- 
ularities in 26 

Agreement for sale of— De- 
pendent and independent 

covenants 64, 108 

Half-breed--Sale of by Ule- 
getimate half-breed minor 
without sanction of hus- 
band, invalid — Construc- 
tion of statutes relating to 
— Sale after majority valid 
despite former conveyance 
— Purchase with notice not 

champerty Ill 

Landlord and tenant — Attorn- 
ment clause in mortgage — 
Invalid unless bona fide de- 
mise 164 

Distress for rent — ^Licence to 
re-enter — Consideration . . 67 



Libel — Pair comment —Justifi- 
cation — ^Verdict under mis- 
apprehension 18 

Personal attack on Atty.- 
Gen'l — Pair comment — 
Rejection of evidence — 
General verdict — New 

trial 87 

Lien notes — Act respecting 

construction of 8 

Limitation of actions — Run- 
ning account — Payment 
thereon — Effect of purchase 

of new goods 23 

No bar as against attorney's 

costs in certain cases 142 

Liquidator — See Winding Up 

Act 
Liquor License Act — Illegal 
action for liquor under. 89 

M 

Maritime Lien — Master's lien 
in inland waters — Colcmial 
courts of Ad. Act, 1890— The 
Admiralty Acts 14 

Married Woman — See Husband 
and Wife. 

Master and Servant — Injury 
to latter by former's negli- 
gence — Damages 41 

Damage to former by hitter's 
negligence 124 

Mechanics' Lien — Waiver of 
by taking promissory note. . 12 
May be enforced collaterally 
with bill in equity 72 

Merger — See Mortgagor. 

Money — See Election Petition. 

Mortgagor and Mortgagee — At- 
tornment clause in mortgage 
invalid unless bona fide de- 
mise 164 

Reservation of interest as 
annual rent reasonable . . 164 
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Mortgagor and Mortgagee — Con. 

Mortgagee in poaseasion — 
Allowance for collection 
of renta 30 

RightB of deviaee and eze- 
cntrix nnder mortgage — 
Redemption 63 

Hqnity of redemption --Re- 
leaae of — Merger — Satia- 
faction — Payment Bl 

Intereat after maturity, rate 
of—" Any payment in de- 
fault'* 70 

Mortgage payable in annu- 
itiea — Poiecloanre allow- 
able 74 

Extending time for redemp- 
tion— Grounda for ao doing 

— Terma— CoatB 168 

Municipal Law— Contract un- 
der seal— By-law— Executory 

contract 40 

Taxing unpatented lands- 
Right to aell — Rights of 
crown to ignore tax pur- 
chaser 62 

Borrowing money without 
by-law — Executed con- 
tract 71 

Power to grant "exduaiye 
right' ' to streets to railway 
—Not a franchise but a li- 
cense—Rights of railway. . 77 

Resignation of reeve or coun- 
cillor—Powers of clerk — 
Vacancy— Time 102 

School rates not attachable 
undergamishee 126 



N 



Negligence— ^See Damages. 



23 



27 



Order— See Practice. 



Parent— Right of father's cus- 
tody of child 88 

Patent— See Crown Lands. 
Pleading— Bill— Allegations in 
—Variance— Failure to estab- 
lish allegation— Am 'dment. 145 
Common counts the proper 
form in which to lay action 
against sheriff for not ap- 
plying money on execution 
Counterclaim — See that 

heading. 
Demurrer— Count on bond- 
Surety — Default and effect 
of non-communication . . . 
Demurrer — Allegation of 
jurisdiction wanting — Cer- 
tainty—Negligence 63 

Demurrer — Agreement for 
sale of land — Dependent 
and independent covenants 
—Plea " no title" bad. .64, 108 
Demurrer — Mortgage pay- 
able in annuities — Fore- 
closure in such case 74 

Demurrer— Parties— Want of 
— Creditors not necessary 
parties under agreement 

to pay 

Demurrer— M u 1 1 i f a r i o us- 
ness — Want of jurisdiction 
—Another suit pending . . 
Real Property Act — Count 
against district regristrar for 
improperly granting certi- 
ficate — Form of allegations 
in — Proviso or exception 
to sec. 169 — Action against 
public officer— No allega- 
tion of jurisdiction . . .139, 141 
Embarrassing pleas — Strik- 
ing out — Practice — For- 
eign judgment 91-99 

Inconsistent pleas 99 



92 



136 
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CASE INDEX. 



Pleading — Conid. 

Libel— EflRect of "not guilty" 

— Justification 37 

Practice in County Court — Sec 

County Court. 
Practice under Real Property 

Act— See R. P. Act 
Practice in Queen's Bench. 

Affidavit — Alterations in 
jufat 2 

Affidavit for order to examine 
as jud. debt.— Requisites 
of 76,137 

Affidavit for garnishee — 
" Reason to believe" 97 

Amendment of bill — Costs of 

62, 146 
Amendment of special in- 
dorst after summons for 
judgt. not allowable 125 

Answer without signature or 
seal 81 

Costs — See Costs. 

Counsel — Consent of in open 
court— Eflfect of 82 

Counsel — Address of in crim- 
inal cases /.. !^ ....... ,. 149 

Counsel for' pgosegntion to 
open in case reserved 7 

Examination under R. S. M. 
C. 1| s. 3 when no motion 
pending 35 

Examination as judgment 
debtor, under Winding Up 
Act — Practice on in gen- 
eral 75, 137, 147 

Examination, withdrawal 
from for cause 90 

Examination — ex juris in 
equity — Suppression of for 
irregularity — Curing de- 
fects 157, 166 

Examination — In equity — 
Time within which motion 
must be made to suppress. 

167, 166 



Practice in Q. ^^—Coutd. 

Examiner — Certificate of— 
Powers generally 90 

Judgment under Bills Ex. 
Act — Setting aside — Irreg- 
ularity 23, 29, 51 

Judgment — Setting aside for 
lack of service 49 

Judgment — Reconsideration 
of after pronouncement . . Ml 

Judgment roll — Form of 
when signed under rules 
and orders 101 

Jury notice in N. W. T. — Ap- 
plication for after cause set 
down — ^Discretion 17 

Jury — Right to in action — 
Malicious prosecution 66 

Master's report — Appeal 
from — ^Amendment of 30 

Money in court — Impound- 
ing — Payment out 106 

Next friend — Qualifications 
of — Crown debtor as 84 

Order — Charging — Not avail- 
able against election de- 
posit 1 

Order — Cannot go behind 
date of 106 

Order — Of court directing 
sale of half-breed lands — 
Title thereunder — ^Compli- 
ance with Act — ^Validating 
Act 26 

Order — ^To proceed — Neces- 
sity of showing absence of 
on setting aside judgment . 29 

Record — Entry of judgment 
on in Tuesday trial 55 

Service, personal within jur- 
isdiction 49 

Staying proceedings in Man- 
itoba when action pending 
in Ontario 47, 86 

Style of cause — Surplusage 
in 2 
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Practice in Q. ^.—Contd. 

Trial — New — For improper 
rejection of evidence 37 

Trial — Tuesday— Entry of 
judgment on record in 55 

Writ — Special endorsement — 
Stating covenant in mort- 
gage 116 

Writ — Special endorsement 
— Abbreviations in — 
Amendment of not allow- 
able after summons for 
judgment— ''Goods sold" 

Cheque —Protest fees 125 

Prohibition — To municipal 

council 102 

Promissory Note — Action on is 
transitory — Form of — 
Signed by manager of com- 
pany— Effect of 13 

With lien clause— Effect of 
— Bailment — Possession — 
Notice 57 

Power of corporation to 
make 58 

Presentment of as against 
maker not necessary — ^Nor 
in case of surety signing 
as maker 86 

Illegal consideration — Li- 
quor supplied 89 



Railway Company — Bonds — 
Mortgage— Security for ad- 
vances — Second mortgagee 

— Purchase by 38 

Street— Exclusive right to 
occupy streets on which 
tracks lie — Not a franchise 

but a license 77 

Receiver — Petition for di- 
rections to — E V i d e n c e 
necessary for 120 



Railway Company— 0?«/£/. 
Receiver— powers of— Claims 
for back wages of employ- 
ees 121 

Real Property Act— Action 

against district registrar for 
improperly granting certifi- 
cate 139, 1^ 

Appeal from district regist- 
rar , 63 

Issue — Plaintiff in in case of 
tax-sale deed — Burden of 

proof 4 

Petition— Filing of in pursu- 
ance of order does not vest 
court with jurisdiction not 

otherwise possessed 53 

Transfer filfc and entered— 
Requisites of registration 
—Effect of against subse- 
quent incumbrances 18 

Referee — See Judge. 
Replevin — Writ of — Effect 
of non-compliance with 
statute — Setting aside- 
Ordinance — Condition pre- 
cedent 15 



Sale of Goods — See Goods. 
Sale of Lands — See Lands. 
Set off — By client against one 
member of firm of solicitors 

— Mutuality i o 

Sheriffs Interpleader— See In- 
terpleader. 
Sheriff— Duty of in executing 

writs of court 7, 107 

Duty of in applying money 
on execution — Action 
against on common counts 32 
Duty of in regard to realiz- 
ing on crops of grain un- 
der seizure 107 

Solicitor — See Attorney. 
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Specific Performance — See 

Contract 
Statute — Reference to repealed 

allowable 104 

Street Railway — See Railway. 
Surety— Default of — Effect of 

non-communication of 27 

When signs prom, note as 
maker presentment not 
necessary 86 



Tax deed— See Real Property 

Act - Municip. Law. 

Proof required to support.. 166 
Taxation — See Municipal Law. 
Time — See Municipal Law — 

Practice. 
Trial — See Practice. 



Verdict— See Practice— Trial. 
Voluntary Conveyance — See 
Fraudulent Conveyance. 

w 

Wages of employees on railway 
Railway. 



Weights and Meamites Act — 
Contract to thresh grain in- 
operative because not made 

under 116 

Winding Up Act — Insolvent 
bank — Provisional liquidat- 
ors — ^Number of — Power to 
appoint subsequent — ^Notice 
under sec. 20— Reference to 
repealed act — Practice as to 

applications nnder 104 

Meeting of creditors — Form 
of order directing pro- 
cedure at 117 

Liquidators — Qualifications 
of considered — Improper 
acts of — Status of note- 
holders — Remuneration of 

liquidator 130 

Liquidators — Costs of ap- 
pointing 185 

Will — Rights of devisee and 
executrix under as regards 
mortgaged property — Re- 
demption — Power of sale ... 68 
Setting aside — Undue influ- 
ence — Mental incapacity. . 186 
Proof of will and of identity 
ofexecuiors and of testator 165 
Words and phrase»— " Current 

money of Canada'* 24 

Writ— See Practice. 
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MANITOBA. 



IN THE QUEEN*S BENCH. 



HOWE V. MARTIN. 
Decembbr 19, 1892.] [Dubuo, J. 

Charging order under Imp. Ad 1 <k S V.f c. llOj «. 14 — Deposit of successful 

candidal under Election Act not available. 

Application to discharge a charging order under Imp. 
Act 1 A; 2 v., c. 110, a. 14, as against the sum of $200 
deposited under sec. 99 of the Election Act in the hands of 
a returning officer for the electoral division of Morris 
where the defendant was a candidate and elected to 
represent that division in the Provincial Legislature. Sec. 
100 of that Act directs the deposit to be transmitted by the 
returning officer to the clerk of the Executive Council, 
who, after the publication in the Manitoba Gazette of the 
notice of the election, should return the same to the candi- 
date who deposited it with the returning officer, in the 
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event of his being elected or of having obtained a number 
of votes at least equal to one half the number polled by 
the successful candidate. 

Monkman for plaintiff. 

Darby for defendant. 

Held^ 

The clerk of the Executive Council was, under 

sec. 100, a mere statutory agent or officer to hold 

the deposit and then return it ; the deposit could not 

be deemed to be government stock, funds or annuities 

as contemplated by the act. 

Order discharged with costs. 

LEACOCK V. McLaren. 

December 19, 1892.] [Dubuc, J. 

Charging order under Imp. Ad 93 <b £4 F., c. Ii7 — Hearing of—-Affidami — 

Practice — Aheraiion in jurat — Amendment. 

In Equity. 

A solicitor, Kennedy, presented a petition for a charg- 
ing order under the above act against John Shields. 

Mulocky Q. C, objected that (1) the matter should be 
brought before the judge who tried the case; (2) the 
alteration in the jurat of the solicitor's affidavit from 
" June" to " December" was fatal ; (8) the petition is in 
three different headings ; and (4) certain other interested 
parties should have been served with the petition. 

Held— 

While the statute doubtless contemplated that 

the judge who tried the case should hear the petition, 

yet the judge who heard the case being dead and the 

case having been re-heard before the present judge 

and two of his brother judges, and portion of the costs 

for which the order is sought being the costs of such 

rehearing, the objection would not, under such 

peculiar circumstances, be sustained. 
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2. While the alteration in the jurat complained of 
would have been fatal at law, yet it did not appear 
that such a strict and absolute rule prevailed in equity, 
and in any case leave would be given to have the 
same re-sworn. 

8. Though there were three difierent headings to 
the petition yet one of them was the proper style of 
cause and the rest would be deemed mere surplusage. 

4. While William Shields, Mrs. Shields and Mr. 
Mulock might be interested parties and perhaps 
ought to have been served yet, without deciding as to 
whether they were or not, since they had been so 
suggested, service of the petition should now be made 
on them. 

Objections over-ruled, costs reserved till after petition 
heard. 

EEGiNA V. McDonald and vanderberg. 

Taylor, C. J. 
December 19, 1892.] [Cr. Ca. Res. — Killam, J. 

Bain, J. 

CHmmal law — Feloniously demanding money — Quashing conviction. 

Prisoners were tried and convicted by the County 
Judges Criminal Court, before the Judge of the Eastern 
Judicial District, under R. S. C. c. 178, s. 1, for having 
sent, uttered or caused to be received a letter or writing 
demanding of W. B., with menaces and without any 
reasonable or probable cause, a sum of money. The 
menace amounted to this, that if the money were not paid 
they would begin a prosecution against him under the 
Liquor Licence Act for selling liquor during prohibited 
hours. 

The County Judge reserved a case for the Queen's 
Bench. 
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Hagelj Q. C. for McDonald. 
Cameron for Vanderberg. 
A. Maclean for the Crown. 



Held — Killam, J. dubitante — 

The menace contained in the letter not being 
such as would operate on and alarm the mind of a 
firm man it was not within the statute — Rex v. 
Southerton^ 6 East 126 ; Reg. v. Smithy 14 Jur. 92 ; 
Reg V. CarrutherSy 1 Cox 188 ; Reg v. Miard^ 1 Cox 
22, and Reg v. Walton, 9 Cox 268. 
Conviction quashed. 

HOWELL V. MONTGOMERRY. 

Taylor, C. J. 
December 19, 1892.] [Full Court — Dubuc, J. 

Killam, J. 

Real Property Ad — Tax sale deed — Isme — Plaint^ in — Burden of proof. 

Bain, J., on a petition of a caveator made an order 
directing the trial of an issue in which the caveatee should 
be the plaintiff and the question to be tried should be 
^^ whether the said caveatee is the owner in fee simple of 
the above described lands as against the said caveator." 
The caveatee applied to vary this order so as to throw upon 
the caveator the onus of proving title. The caveator 
claimed an estate in fee simple and the caveatee relied on a 
tax sale deed. 

Culver, Q.C., for caveatee (appellant). 

Howell, Q.C., for caveator. 

Held— 

By R.S.M.'c. 188, Sch. R.r. 6, the caveator prima 
facie is to be plaintiff, in any issue directed. But " if 
the cause shown is not by disputing the allegations of 
the petition, but by raising and asserting independent 
facts, the onus falls upon the caveatee, and he should 
naturally be the plaintiff in an issue the affirmative of 
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which it is necessary for the support of his case to 
establish. To point this out is to show proper cause 
for directing that the issue be heard with the caveatee 
as plaintiff." 

Application dismissed with costs. 

MoMICKEN V. ONTARIO BANK. 

Taylor, C. J. 
Decbmbbr 19, 1892.] [Pull Court — Killam, J 

Bain, J. 

CoOsin eqaihf — Reviewing taxation — Carrying in objections before Master— 
SetUing chamber order — Attending to hear judgment — Fees for instmctions 
— Affidavit of documents — Witnesses — Briefs — Judges fkU for counsel fee. 

Defendants appeal from taxation of costs on the Equity 
Side. Mr. Justice Dubuc referred the motion to the Full 
Court. 

Kennedy^ Q. C, and Perdue for plaintiff. 
Bradshaw for defendants. 

Held^ 

1. It was not necessary for the applicants to carry 
in objections before the Master as required by Eng. 
Con. Gen. Ord. 40, rr. 88, 84 and 85, which no doubt 
apply where our orders are silent, but the latter, nos. 
248 and 268, are wide enough to admit of an appeal 
without previous objections having been taken. 

2. The costs of settling a chamber order are 
nothing beyond the ordinary attendance for the same, 
except where the registrar deems a notice to settle 
under Q. O. 12 necessary. 

8. The fee with brief covers attendance to hear 
judgment. 

4. Where one of two defendants answered 
separately by same solicitor fee for instructions for his 
answer disallowed. 
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5. Where the usual charges for preparing affidavit 
of documents had been allowed the solicitors in 
Winnipeg, certain fees paid to Toronto agents for 
revising and settling that affidavit in Toronto, made 
by manager of the Bank, were disallowed. 

6. When the necessary costs of procuring the 
attendance of witnesses have been allowed, and the 
letters and telegrams in question seemed to have been 
merely instructions sent a^ a matter of extra precau- 
tion, or by the way of courtesy for the convenience of 
witnesses, they were disallowed. 

7. The Master having taxed a co-defendant an 
allowance for a brief at hearing but not a full brie^ 
his discretion was not interfered with. 

8. The full fee of counsel at the hearing, as 
charged in the bill, was $100 ; this was allowed, but 
the master refused to raise it to $150, even though the 
defendants had a judges fiat therefore, in the absence 
of evidence that a larger fee had been paid ; this 
ruling not interfered with. 

9. The rules for allowance of expenses of necessary 
and material witnesses, though not examined, as laid 
down in Marshall on CostSj 127, and Be Prescott 
Election, 22 U. C. C. R. 303, and Scott v. Griffin, 6 U. 
R. 116 approved of. 

Appeals disallowed, costs of same to be set off against 
the costs due by plaintiff to defendants. 
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REGINA V. MONKMAK 

Taylor, C. J. 
December 19, 1892.] [Cr. Ca. Res. — Killam, J. 

Bain, J. 

Criminal law — Obstructing sheriff's officer — Irregylariiy infi.fa. — DiUy of 
sheriff— -Pnsonei^B counsel to open on com reserved. 

Prisoner was convicted at aatumn assizes at Winnipeg 
for wilfully and unlawfully obstructing a sherift^'s officer in 
the lawful execution of three writs oifi.fa, de bonis issued 
.from the Queen's Bench against him, and being all dated 
Feb. 25 last, reciting the entry of judgment on the same 
day. No such judgments had been so entered but they 
had been entered on Feb. 8, 1887. 

Case reserved. — If the defendant were criminally liable 
for obstruction to the officer and the the three writs of 
execution properly issued upon judgments duly entered as 
therein described, was he criminally liable under the writs 
in question, issued as they were not giving the true date 
of the judgments but an erroneous one ? 

Monhman for the prisoner. 

Howell^ Q.C. and H, A. MacLean for the Crown. 

Held— 

1. The writs were not void, but at most only irregular 
and could have been amended ; the sheriff having been 
handed a writ in proper form and on its face regular was 
bound to execute it acccording to its tenure — Andruss v. 
Page, Tay. 848 ; Elmsley v. McKenzie, 9 U. C. R. 559 ; 
Helm V. Crossin, 17 U.C.C.P. 156; Davis v. Klines 76 Mo. 
810, and East's P. C. 809. 

2. On a case reserved the counsel for prisoner must begin. 
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SUTHERLAND v. MANNIX. 

Taylor, C. J. 
Dbcbmbbr 19, 1892.] [Full Court — Dubuc, J. 

KiLLAM, K. 
Ad respecting lien notu — Oondnution ofiec. £ thereof. 

Appeal from judgment of Bain J., ante vol. 8, p. 161, 
dismisBed with costs. 
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IN THE SUPREME COURT OF CANADA. 



SMITH V. McLEAK 
Oc?T0BBR 10, 1892.] [Nova Scotia. 

Bill of sale^- Affidavit of bona fides — Adherence to siatulory form — De- 
scription of deponents— R,S,N,S, sth ser,, c, 9^, ss. 4 and 11, 

By R. S. N. S., 5th ser., c. 92, s. 4, every bill of sale ex- 
ecuted in Nova Scotia must be accompanied by an affidavit 
by the grantor that it is given in good faith, etc., and by 
see. 11 such affidavit shall be as nearly as may be in the 
form given in schedules to the Act. The prescribed form 
begins as follows : — " I A. B., of . . . in the County 
of . . . (occupation) make oath and say." In an affi- 
davit accompanying a bill of sale given under this Act, the 
occupation of the deponent was not stated. 

Whitman for the appellants. 
Silver for the respondent. 

Held — Per Strovg^ Gwynne and Patterson JJ. — 

That as the affidavit referred in terms to the bill 
of sale itself, in which the occupation of the grantor 
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was mentioned, the statute was complied with and 
the instrument was valid. 

Per Tdschereau J, — 

The onus was on the persons attacking the bill of 
sale to prove, by direct evidence, that the deponent 
had no occupation, which they had failed to do. 

The judgment of the Supreme Court of Nova Scotia 
was reversed. 

Appeal allowed with costs. 

McDOUGALL v. CAMERON. 
BICKFORD V. CAMERON. 

OcTOBBR 10, 1892.] [Ontabio. 

Solicitor— Action for costs— Set-off— MutuiUity — Appectl— Jurisdiction, 

A firm of solicitors brought an action against certain 
clients on a bill of costs, to which action it was sought to 
set-off a sum of money received by one of the solicitors 
from one of the clients for special services. The taxing 
officer allowed the set-off but his decision was reversed on 
appeal. 

Biddell and Nesbitt for appellants. 
Ritchie^ Q. C, for respondents. 

Affirming the judgment of the Court of Appeal 
for Ontario, that assuming the court had jurisdiction 
to entertain the appeal, which was doubtful, the client 
was not entitled to set-off in an action by a firm, a 
sum paid to one of its members, the debts not being 
mutual ; moreover, the money being paid to one of 
the solicitors for special services and not for services 
covered by the retainer to the firm it could not be 
set-off. 
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Held — Per Taschereau J. — 

That the appeal was not from a final judgment 
within the meaning of the Supreme Court Act and 
there was no jurisdiction to entertain it. 

Appeal dismissed with costs. 

HARRIS V. ROBINSON. 
October, 10, 1892.] [Ontario. 

Cantrad—Specific petformance— Time— Extension — Waiver — Redsion, 

H. made an offer to R. for exchange of properties on 
specified terms, the matter to be closed within ten days if pos- 
sible. R. accepted the offer. He had not at the time the title 
to the property he proposed to transfer but had an agree- 
for the sale of it with one S., who had a similar agreement 
with the holder of the title. Several interviews took place 
between the parties and their solicitors both before and 
after the ten days had elapsed, and the registry office was 
visited where it was found that the contract which formed 
the title of S. was not registered and also that there was 
an annuity charged against the lands which R. was to 
transfer. These matters were pointed out to S., who took 
no active steps to remove them. Finally a letter was sent 
by A. to R.'s solicitor informing him that unless something 
was done in regard to the proposed exchange by the fol- 
lowing morning the agreement would be considered null 
and void. After this letter was written R. took proceedings 
to enforce his agreement with S., and obtained a decree 
declaring his title to the property he proposed to transfer 
to H. a valid title, and he then brought a suit against H. 
for specific performance of the agreement for exchange. 
This suit was tried before Armour, C. J., who dismissed 
the action, holding that time was of the essence of the con- 
tract. His judgment was reversed by the Divisional Court, 
and on further appeal to the Court of Appeal the judges 
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were equally divided in opinion and the decision of the 
Divisional Court stood. 

BeevCy Q.C., for the appellant. 

Hodgins and Coatsworth for the respondent 

Held— 

Reversing the decision of the Court of Appeal (19 

Ont. App. 184) and of the Divisional Court (21 0., 
48), Taschereau, J., dissenting — that the action could 
not be maintained ; that as the evidence established 
that R. had no title whatever at the date of the agree- 
ment to the land he proposed to transfer to H., the 
latter was not bound to give reasonable notice of 
intention to rescind as he would have been if the title 
had been imperfect merely ; that the letter to R-'s 
solicitor put an end to the contract ; and independently 
of any recision the conduct of R. was such as to disen- 
title him to relief by way of specific performance. 

Held further — aflSrming in this respect the judg^ 
ment of the Courts below — that time was originally 
of the essence of the contract, but H. had waived the 
necessity to adhere to the time specified by negotiating 
as to the title after it had expired. 

Appeal allowed with costs. 

EDMONDS V. TIERMAN. 
OcTOBBB 19, 1892.] [BainaH Columbia. 

Mechanics lien, — Suspension. — Waiver. — Taking promissory nates 

for amount. 

T. was building a house under contract and E. supplied 
him with material, taking a promissory note for $1,100, 
the amount of his account. The note was discounted but 
dishonored at maturity, and E. took it up and filed a 
mechanics lien against the property which T. had been 
building. Prior to this the owner had paid T. f 500, and 
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afterwards, but when was not certain, he paii $600 more. 
In an action by E. to enforce his lien 

Cassidy for the appellant, 
Chrysler^ Q. C, for the respondents, 

Affirming the judgment of the Supreme Court of 
British Columbia, that E. had waived his lien by tak- 
ing the note which suspended the lien during its 
currency, and there was nothing in the Lien Act to 
show that being once abandoned, it could be revived 
again ; that even assuming that only part of the 
amount had been paid to T. before the lien was filed, 
it would be absolutely gone. 

Appeal dismissed with costs. 

MARTIN V. THE FREE PRESS. 
Decbmber 18, 1892.] 

Libels— Fair cammeni — Justification — Verdict under misapprehension. 

Appeal by defendants from verdict of Full Court of 
Manitoba, directing a new trial, ante vol. 2, p. 36, dismiss- 
ed with costs. 

FAIRCHILD V. FERGUSON. 
Dbcbmbbr 18, 1892.] [Nor.- West Tbrr. 

I^omissory note — Form of—** Sixty days after date we promise to pay " 
and signed by manager of Co, — Liability of Company on, 

R, manager of an unincorporated lumbering Co., gave 
a promissory note for logs purchgsed by him as such man- 
ager, commencing '^ sixty days after date we promise 
to pay," etc., and signed : " R., manager O. L. Co." An 
action on this note against the individual members of the 
Co. was defended on the ground that it was the personal 
note of R. ; that the words "manager," etc., were purely 
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descriptive of R's occupation, and that the defendants were 
not liable. 

Ewarty Q. C, for appellants. 
Ferguson^ Q. C, for respondents. 

Held— 

Affirming the judgment of the Supreme Court of 

the North- West Territories, that as the evidence 

showed that when the note was given both R. and the 

creditor intended it to be the note of the Co., and as 

R. as manager was competent to make a note on 

which the members of the Co, would be liable, and 

as the form of the note was sufficient for that purpose, 

the defence set up could not prevail and the plaintiffs 

in the action were entitled to recover. 

Appeal dismissed with costs. 



IN THE EXCHEQUER COURT OF CANADA. 



THE AURORA— iJ^ BERGMAN. 
January 9, 1893.] [Burbidgb, J. 

Maritime law — Master's lien — Inland waters— R, S. C, cc. 74 and 75 — 
Tke Colonial Courts of Admiralty Ad^ iSgo-^The Admiralty Act, 
i8gi — Construction, 

The master of a vessel registered at the port of Winni- 
peg and trading upon Lake Winnipeg had, in the years 
1888, 1889 and 1889, no lien upon the vessel for wages 
earned by him as such master. 

Wade and Whealler for Bergman. 

Mathers for liquidator. 

Darby for creditors. 
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Even if such a lien were held to exist, there was 
in the years mentioned no Court in the Province of 
Manitoba in which it could have been enforced, and it 
could not now be enforced under The Colonial Courts 
of Admiralty Act, 1890, 53-54 Vic. (U. K) c. 27, or 
The Admiralty Act, 1801, 54-55 Vic. (Can.) c. 29, 
because to give those statutes a retroactive effect in 
such a case as this would be an interference with the 
rights of the parties. 



IN THE SUPREME COURT OF THE N. W. TERR. 



Northern Alberta Judicial District. 



HEBERER v. LAFFERTY. 
Dboembbr 80, 1892.] [Rouleau, J. 

Writ of replevin — Non-compliance with statutory requirements — Setting 
aside ** unlawfully ^^ judicature ordinance ^ sees, jj^jjS — Condition 
precedent. 

The defendants moved to set aside a writ of replevin, 
issued in an action of detinue, on the following grounds : 

(1.) That it is not claimed in this action that the pro- 
perty in question was unlawfully taken, or is unlawfully 
detained. (2). Affidavit for issue of writ insufficient (a) 
in not mentioning the judicial district in which property 
was, and (b) in not shewing that the property was distrained 
for rent, or damage feasant, or wrongfully taken out of 
the possession of the plaintiff. 
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C. C. McCaulj Q.C., for the motion. 
P. J. NolaUj contra. 

Judgment — 

This is a summons to set aside the writ of replevin in 
this cause on the grounds mentioned in said summons. 

As it was properly said by Mr. Justice Bain in French 
V. Martin^ 3 Western Law Times of Canada, 183 : "If 
" parties desire to obtain the benefit of an enactment like 
" this, there is nothing unreasonable in requiring that the 
" strict observance of the procedure that is laid down is to 
" be a condition precedent to the exercise of the powers 
" conferred." 

By sections 336 and 337 of the Judicature Ordinance, I 
find that it must be alleged in the statement of claim that 
the property must have been either unlawfully taken or 
unlawfully detained in order to entitle the plaintiff to a 
writ of replevin after the writ of an ordinary writ of sum- 
mons, otherwise the Court would have no jurisdiction to 
entertain the said writ of replevin. The word " unlaw- 
fully " must appear in the plaintiff's claim as a condition 
precedent to the issue of the writ of replevin. If that word 
is omitted, there is no question that the plaintiff has only 
his ordinary recourse, that is, an ordinary action. 

I find, also, that the affidavit is not according to the 
provisions of Sec. 337 of the Judicat. Ordinance, inasmuch 
as it does not name the district in which the property is, 
or that in this case the property was wrongfully taken out 
of the possession of the claimant, or was fraudulently got 
out of his possession. 

So that upon these grounds, which I consider fatal to 
the issuing of the writ, I have no other alternative but to 
set aside the writ of replevin in this case with costs. 



1893. TIMES RBP0RT8. lY 

NEWSON V McLEAK 
Janttart 3, 1892.] [Roulbau, J. 

Jury Notice — ApplicaHon for jury after cause set down for trial— N. W, 
T. Ad^ sec, 88y s.s, s^—fudicature Ordinance, s. i2y — Discretion, 



On the 5th Noyember, 1892, an order was made on 
plaintiffs application setting this cause down for trial at 
the sittings beginning 8th November, 1892. Neither party 
signified his desire to have the issues tried by a jury. 

On the 6th December, 1892, the defendants moved on 
notice to have the issues tried by a judge with a jury. 

J. jR. Costigan, Q. C, for the motion. 
P. McCarthy^ Q. C, contra. 

Judgmtnt — 

This is an application for jury trial. Sect. 88, s. s. 2 of 
the N. W. Territories Act provides that in 

^ GaaeB for a debt or on a contract in which the amount claimed ex- 
" ceeds one thoaeand dollars, or in any such case in which the judge 
" thinks fit so to direct, he may direct that all questions of &ct therein 
" shall be tried and determined by a jury." 

Sect. 127 of the "Judicature Ordinance," says that 

" On the application to set a cause down for trial, etc., if either party 
" signify his desire to have the issues of fact therein tried by a judge with 
" a jury, or the judge so directs, the same shall be tried by a jury." 

That section of the Judicature Ordinance seems to me 
to be slightly in contradiction with sub. s. 2 of sec. 88 of 
the N. W. T. Act, as far as the discretion of the judge is 
concerned. Sub. sect. 2 of sect. 13 of the N. W. T. Act 
enacts that 

" No Ordinance shall be made which is inconsistent with or alters or 
repeats any provision of any Act of the Parliament of Canada in force 



" in the Territories." 



There is no doubt that as a matter of procedure the 
Legislative Assembly have the power to enact at what 
stage of the procedure the application for trial by jury can 
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be made, but it is another thing to compel the judge to 
have a trial by jury in certain cases, when the N. W. T, 
Act merely says that he may direct. There is no doubt 
that the proper time to ask for a jury is when the cause is 
set down for trial, but still sect. 127 does not mean that a 
jury trial cannot be granted at any other time. And as I 
contend that the judge has always the discretion to refxise 
or grant a jury trial, it would be inconsistent to say that 
the application for a jury trial could not be made after the 
case is set down for trial. 

So I take it as the law that at any time the judge may 
direct a jury to certain questions of fact, provided sect. 128 
of the Judicature Ordinance is complied with. I contend 
also that the judge may refuse such application, if he thinks 
proper, notwithstanding that sect. 127 says that the judge 
shall do so. 

By analogy, I find that it is a well recognized rule in 
England that the defendant is entitled to a jury by giving 
a notice in writing to that effect at any time before notice 
of trial, or if notice of trial has been given, then not less 
than six clear days before the day for which notice of trial 
has been given. 

In this case the defendant seems anxious to have cer- 
tain facts determined by a jury, although I have full dis- 
cretion to direct or refuse a jury, I am going to grant the 
application in this case. Costs of this application to be 
costs in the cause. 

RE RIVERS. 
February, 1893.] [Roulbau, J. 

Territories Real Property Act — Transfer filed and entered in day book — 
Necessity and requisites of ike registration — Subsequent executions 
— Priorities — Notice. 

This matter was referred by the Registrar under sec- 
tion 114 T. R. P. Act, a special case being stated by the 
parties interested. 
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On 6th July, 1887, the lands in question were brought 
under the operation of the T. R. P. Act, and a certificate 
of ownership issued to the Can. Pac. Ry. Co. 

On the 12th July, 1887, a transfer from one J. S. (who 
appeared to be a purchaser from C. P. R.) to L. H. R. was 
filed and deposited with Registrar, and entry made in 
" Day book." 

On 31st March, 1888, a transfer from C. P. R. Co. to 
J. S. was registered, and a new certificate of ownership 
issued to J. S. 

On 5th February, 1891, K. & Co. registered an ezection 
against J. S, on the lands, searching the Register but not 
the day-book. No memorial of the transfer from J. S. to 
L. H. R. was entered in Register, and K. & Co. had no 
notice. 

On the 24th February, 1891, K. & Co. obtained an ab- 
stract of title from the Registrar mentioning S.'s certificate 
of ownership, and K. & Co.'s execution as the only instru- 
ments affecting the title. 

On 13th April, 1891, M. J. S. registered an execution 
against J. 8. on the lands, under similar circumstances to 
the registration of the K. & Co. execution, the advocates 
for M. J. 8. and K. & Co. being the same. C. & B. became 
purchasers of the M. J. 8. judgment and execution bona 
fide and without notice. 

On the 6th January, 1893, the advocates, who are also 
advocates for L. k M., were notified of the transfer from J. 
S. to L. H. R., and its entry in day-book by the Registrar. 

On the 16th January, 1893, the same advocates regis- 
tered an execution for L. k M. against J. 8. on same lands. 

On the 19th January, 1893, L. H. R, applied to com- 
plete the registration of transfer from J. 8. to herself, and 
forr the issue of a certificate of ownership, clear of encum- 
brances, when the Registrar referred the matter to the 
Judge. 
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W. L. Bernard for H. L. R. — She is entitled to have 
transfer registered, which will be given priority from 
date of entry in day-book, T. R, P. Act, sec. 89, Re 
Bently k Morris^ 3, W. L. T., p. 57 ; she should not suffer 
from Registrar's omission, Laurie v. Sathwelly 38 U. C. 
Q. B. 262 ; at any rate L. & M. had notice ; execution credi- 
tors have remedy against assurance fund. 

C. C. McCaulj Q. C, for execution, creditors and C. k 
B. — When executions were registered title was in J. 8. and 
the certificate was conclusive, T. R. P. Act sees. 60, 61, 62 ; 
transfer from S of no effect until registered, T. P. R. Act 
sees. 69-64; as to what is registration sec. 40; writs 
bound land from delivery, T. R. P. Act, sec. 94, 61 Vic. 
(D) cap. 20, sec. 16, Be Massey <fe Gibson, 6 M. L. R. 191, 
7 M. L. R. 172; Be Bently dh Morris extended operation 
of sec. 39 to its farthest limit, and practically nullifies 
object of sec. 40; "Day-Book" and "Register" distinct, 
sees. 38, 39 ; the present is case of a transfer, and not a 
mortgage, and the argument as to effect of sec. 60, and 
form of certificate, only applies to " encumbrances, liens, 
interests" ; when an absolute transfer is registered the old 
certificate must be given up, cancelled, and a new one 
issued, T. R. P. Act sees. 67, 68 ; in Be Bently v. Morris^ 
the Bently mortgage was actually registered, and the 
Judge felt pressed to conform to sec. 89 ; here, if the 
Registrar made a mistake in not completing the registra- 
tion of transfer from J. 8., it would be a more serious 
mistake to allow him now to complete, and cut out 
execution creditors; the transfer from J. S. cannot be 
deemed to have been " given in for registration " as on 
12th July, 1887, J. 8. had no interest in land that 
Registrar could notice; L. H. R. could have completed 
registration on 81st March, 1883, and procured a certificate ; 
she had been negligent and guilty of laches ; notice to L. 
& M. immaterial, T. R. P. Act sees. 60, 61, 62, 68, 100 ; 
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remedy of execution creditors against assurance fund 
doubtful, under T. R. P. Act sees. 103, 104, 105, 107, 108, 
L. H. R. has a clear right of action against fund, unless 
guilty of contributory negligence, under sees. 104-107. 

1. L. H. R. had no estate or interest in lands. 

2. Executions bound from date of delivery, irre- 
spective of notice. 

3. Transfer from S. to L. H. R. could only be made 
subject to executions, which are prior to transfer. 

And Registrar directed, if L. H. R. makes application, 
to complete registration of transfer, and issue certificate, 
but subject to writs, and terms of this order. Costs of 
execution creditors and C. k B. to be added to executions. 
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MANITOBA. 



IN THE QUEEN'S BENCH. 



TOUKG V. HOPKIKS. 
Dbcbmbbr 16, 1892.] [Dubuc, J. 

Assignment of chose in action — Rights of assignee in, pending trial — 
Costs — Impounding money paid into court to answer, 

A defendant paid money into court which the plaintiff 
refused to accept and proceeded to trial with the result 
that the amount paid in was found sufficient to satisfy his 
claim and a verdict was entered in defendant's favour. 

Culver^ Q.C., for defendant. 
Cameron for O'Brien & Co. 

Held— 

The money paid in might be impounded to answer 

defendant's costs — Archbold Prac, 1367. 

After issued joined the plaintiff executed the following 
assignment : 

Winnipeg, March 31st, 1892. 
I do hereby transfer all my interest in the note made in my favour 
by James Hopkins for five hundred dollars to James O'Brien and Co., to 
be held by them as collateral to;3ny accont (8d.) C. Young (seal). 

Held— 

Not a transfer of the note itself by endorsement 

but only the interest of the plaintiff therein ; might 

be more properly regarded as an assignment of chose 

in action; the assignee stood in the place of the assignor 

and took and held all the rights which the assignor 
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had, no more, and must be held to abide the same 
result — dictum of Boyd, C, in Yemen v. Johnston^ 11 
Prac. 281, applicable. Money directed to be impoun- 
ded and applied on defendant's costs. 

ASHDOWN V. MONTGOMERY. 

Taylor, C. J. 
December 19, 1892.] [Full Court — Killam, J. 

Bain, J. 

Limitation of action — Running account — Payment thereon — Purchase of 

new goods — Effect of. 

Appeal from verdict of Dubuc, J., ante'vol. 3, 177, in 
favour of plaintiff. 

CulveTj Q.C., for plaintiff. 
Elliott for defendant. 

Beld^- 

The payment of $85, made generally and not upon 

any particular note or account, kept the whole in- 
debtedness alive— jBwrn^ v. Boulton^ 2 C. B. 476 dis- 
tinguished, Taylor v. Foster^ 132 Mass. 30 followed. 

Appeal dismissed with costs. 

FAIRCHILD V. LOWES. 

Taylor, C. J. 
December 19, 1892.] [Full Court — Killam, J. 

Bain, J. 

Bills of Exchange Act^Setting aside judgment— Non-interference with 

discretion of judge. 

Appeal by plaintiff from order of Dubuc, J., made under 
sec. 8 of the Bills of Exchange Act, 1855, allowing one of 
defendants to defend and setting aside judgment against 
him. 
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G P. Wilson and Haney for plaiitiflEl 
Colin JB. Campbell for defendant. 

Judgment — ^per Taylor, C. J., — Killam, J., dissenting — 

Section 3 differs from section 27 of the C. L, P. A. 
1852, under which, after final judgment, a defendant may 
be let in to defend, upon application supported by satisfac- 
tory affidavits accounting for the non-appearance and dis- 
closing a defence upon the merits. Under the act now 
invoked a judge may, under special circumstances, set 
aside a judgment and give leave to defend if it shall appear 
reasonable to him to do so. 

Had the matter came before me in the first instance, I 
do not think I would have considered what has been shewn 
here special circumstances such as to warrant the order 
made, but the learned judge before whom the application 
was made having held otherwise, in the exercise of a dis- 
cretion which the act seems to give him, I do not think 
the Court should now interfere with his order. The 
appeal should therefore be dismissed with costs. 

RE CYPRESS ELECTION. 

DUBUC, J. 

December 19, 1892.] [Full Court — ^Killam, J. 

Bain, J. 

Election petiHan — Preliminary objection — I^tiHoner's qyalifications — 
Evidence of—^^ Current money of Canada '* — Deposit 

Application to reverse order of Killam, J., allowing the 
following preliminary objections and dismissing petition : 

1. Because the petitioner was not and is not an elector who had a 
right to vote at the election to which the petition relates, nor was he a 
candidate at said election, nor is a person who may by law present a peti- 
tion such as is presented in this matter. 
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2. Because the said petitioner has not famished the secarity for costs 
required by the llanitoba Controverted Elections Act, in as much as he 
has not deposited with the Prothonotary the sum of seven hundred and 
fifty dollars in current money of Canada. 

3. Because the petitioner did not immediately upon the presentation 
of the petition herein give notice thereof in the Manitoba Qazette and in a 
local newspaper, nor was such notice properly dispensed with. 

The only evidence of qualification oflferod by petition 
was his own affidavit stating, '' I was at the time of the 
said election and at the time of the filing of the petition 
here and am now an elector of the said electoral division 
and had a right to vote at said election." 

Ewarty Q. C, and C. P. Wilson for respondent. 
Hagelj Q. C, and Phippen for petitioner. 

Seld- 

1. When the qualification of the petitioner is 
objected to the onus lies on him to establish affirma- 
tively that he is qualified, and that he must establish 
by the best evidence the case admits of ; the affidavit 
of the petitioner merely stating that he was an elector 
was not evidence that the court can consider, and as 
there was nothing else to prove the qualification the 
objection was properly allowed, the petitioner should 
have put in a list of electors certified by the clerk of 
the executive council with his name appearing on it. 

2. The deposit of $750, which was made, consisted 
wholly or chiefiy of bank bills of chartered Canadian 
banks and consequently was not '' current money of 
Canada" as required by the Act— jB6. St Boniface 
election, 8, W. L. T. 176. 
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HARDY V. DESJARLAIS. 

KERR V. DESJARLAIS. 

Taylor, C. J. 
Decbmbbr 19, 1892.] [Full Court — Killam, J. 

DUBUC, J. 

R. P. Ad—Issue^Half-breed title — Court order— Compliance with — 
Title under — VcUidating Act R. S. M,^ c, 67, ss. 11 and 22, 

Appeal by defendant from decision of Dubuc J., ante 
vol. 3, 137, giving verdict in plaintiff's favour in two issues 
under Real Property Act. 

Sowell Q. C. and Mulock Q. C, for plaintiffs. 
C P. Wilson and Chaffey for defendants. 

Held— 

The terms of the order of Nov. 1, 1880, had not 

been sufficiently complied with, the court never sanc- 
tioned a sale which had been already made and in 
pursuance of which the land had already been con- 
veyed, nor a sale nor conveyance the purchase money 
for which was not to be paid for ten months after nor 
until the proposing purchaser succeeded in reselling 
the land at a large advance ; there was ample on the 
face of the proceedings to put any subsequent pur- 
chaser upon enquiry as to their irregularity, and so he 
had notice of such irregularities, Kennedy v. GreeUy 3 
My. & K. 699; the foundation of the title was an order 
dated Nov. 9, 1880, and a deed which purported to 
be made in pursuancejof an order, yet executed 29 
days before the order in pursuance of which it is 
now said to have been made, and in the absence of all 
evidence it must be assumed to have been executed on 
the day it bears date ; the order provided for the pay- 
ment of the money in the court as a condition preced- 
ent to a deed being executed, yet the deed had 
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endorsed on it a receipt acknowledging the money to 
have been paid to the infant and signed by his next 
friend and the money was not paid in till ten months 
after, and to all appearance was then paid in by a sub- 
sequent purchaser and paid out to him again in a few 
days. 

2. R. S. M. c. 67, ss. 11 and 22 must be construed 
with the utmost strictness, and the object of that 
statute is to cure defects, irregularities and omissions 
in connection with the doing of something authorized 
by the court to be done, not to validate proceedings 
wholly unauthorized — Barber v. Proodfooty 1 W. L. 
T. 147 followed. 

Verdict for caveator set aside one, and one entered for 
caveatee, appellant, with costs of this motion. 

BRITISH EMPIRE ASSCE. CO. v. LUXTON. 
February 7, 1893.] [Killam, J. 

Pleading — Demurrer — Surety — Band— Default of servant — Rights of 
surety — Effect of non-communication of default. 

Demurrer to pleas. 

Plaintiffs sued on defendant's bond conditioned for the 
fulfilment by an agent of plaintiffs of their regulations 
and for payment to the company, monthly, of such sums 
as the agent should receive for the use of the company, and, 
at the expiration of his agency, of all moneys belonging to 
the company. One count alleged receipt by agent, for use 
of company, of divers sums and non-payment of same 
monthly, or at all, although requested to do so. 

The other alleged termination of agency, receipt and 
non-payment. 

The seventh plea, on equitable grounds, set up that 
that before default alleged and before execution of bond, 
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the agent had been plaintiffs' agent in a like capacity and, 
while such agent, had, as such, committed divers other de- 
faults of the same kind, and that the plaintiffs though well 
knowing these defaults, omitted aud neglected to inform 
the defendant thereof, but notwithstanding these defaults, 
for which the plaintiff company was entitled to dismiss the 
agent it retained him as such, and that the defaults sued 
for occured during such continuance. 

Ninth plea, on equitable grounds — While agent was so 
acting and before defaults, he had committed during his 
service divers other defaults of the same kind, and for which 
the company might lawfully have dismissed him, yet the 
plaintiffs well knowing thereof omitted to inform the defen- 
dant thereof and continued the agent in the service, anVl that 
defaults complained of were committed during such con- 
tinuance. 

Plaintiffs demurred to these two pleas. 

Sowellj Q.C., for plaintiffs. 
Hagely Q.C., for defendant. 

The ninth plea was good — Sanderson v. Aaton.lj, 
R. 8 Ex. 73 ; Phillips v. Foxall L. R 7 Q. B. 671. 

The seventh plea was bad — N, Brit. Ins. Co. v. 
Lloyd. 10 Ex. 528. 

"Usually and probably always, the question of 
fraudulent non-communication would be one of fact 
for a jury. But even if there could be a case in 
which the court could determine as a matter of law 
that the facts concealed were so material and the cir- 
cumstances so strongly called for their communication 
that the failure to communicate of itself constituted a 
fraud, such does not appear in the present instance." 

Judgment for plaintiff on demurrer on 7th plea, and for 
defendant on the 7th plea. 
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RUTHERFORD v. BREADY. 
Decembbb 21, 1892.] [Killam, J. 

Bills of Exchange Ad, i8^s — Selling aside judgmenl—Irregularily — 
Necessary lo show absence of order to proceed, 

A^ppeal by defendant, Parsons, from order of Referee. 

Action commenced against two defendants under Bills 
of Exchange Act, 1855, on May 18, 1883 ; judgment was 
signed on December 29 same year in default of appearance 
on filing writ with affidavit of personal service. Defendant, 
Parsons, in October, 1892, applied to Referee to set aside 
the judgment on the ground that he had never been served 
with the writ and had only lately learned of the judgment, 
swearing positively that prior to the date given in the 
affidavit as that of the service of the writ he had left 
Manitoba for some years afterward, and that he never was 
served with any papers, process nor writ, and corroborating 
his departure by two other affidavits. 

The plaintiff filed affidavits in reply but upon them all 
it was impossible to say that the fact of the claim being in 
judgment was actually brought home to the defendant's 
mind. No affidavit of merits was filed. The Referee dis- 
missed the application. 

C P. Wilson^ for the defendant, Parsons, appealed 
adding a substantive application to set aside the judgment 
on further affidavits denying notice of the proceedings or 
that they had in any way come to his knowledge. 

0. H. Clark in reply. 

Held^ 

1. The onus of showing that the defendant had 

notice was on the plaintiff; but the proposed sub- 
stantive motion should not be allowed even if the 
further affidavits sufficently strengthened the case of 
the applicant who relied on an irregularity only. 
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2. The plaintiff might have obtained judgment by 
an order for leave to proceed under the C. L. P. Act, 
1852, and even though there was no suggestion on 
the part of the plaintiff that there was such an order, 
and the circumstances likewise suggested that there 
was not likely to have been one, yet the defendant 
relying on an irregularity must make the irregularity 
clearly apparent and he should have shown the 
absence of such an order, even if he should have 
showed conclusively that the circumstances were such 
that an order could not properly have been made. 

Application dismissed with costs. 



FREEHOLD LOAN CO. v. McLEAK 
January 6, 1893.] [In Chambers — Taylor, C. J. 

Master's report — Amending same — Appeal from otving to Master's 
mistake — Mortgagee in possession — Allowance for collection of rents. 

Appeal by defendants from Master's report under an 
order allowing an appeal from the original report. 

The Master made a mistake in the computation of in- 
terest due on a mortgage ; neither of the solicitors were 
present at the time. Plaintiff's solicitor, on being served 
with the notice of appeal, offered to attend in chambers and 
submit to an order amending the report. 

Held— 

The report should be amended ; the error might 

have been corrected as suggested by an order in 

chambers. — White v. Courtney ^ 1 Ch. Ch. 11 ; Watson 

V. Moore, 1 Ch., Ch. 266. 

The Master allowed the plaintiff company a sum, $5.30, 
for expenses of collecting rents when in possession. 
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The test in such cases is : Was it reasonable for the 
mortgagee to employ a receiver, and did he receive no 
benefit from the commission charged ? If so, it is pro- 
per in taking the account to allow what was paid, to 
a reasonable amount, and in this case the evidence sat- 
isfied the Master that it was a proper allowance to 
make. " Certainly there will be no reference back for 
such a trifling sum as $5.80." 

Beport amended. Ko costs. 

CHARLEBOIS v. GREAT KW. CENTRAL RY. CO. 
Januabt 6, 1898.] [In Chambers — Taylor, C. J. 

Security far costs — Application for further— When granted. 

In Equity. 

Appeal from decision of Referee refusing an application 
for further security for costs on the grounds that (a) the 
momey, $400, already paid into Court under an order of 
course for security would not more than meet the costs 
already incurred and (b) the suit would be an exceedingly 
costly one. 

Howell^ Q.C., for plaintiff. 
Bradshaw for defendants. 

Beld— 

Sec. 84 of the Ad. of Jus. Act is quite as wide as 

the Eng. G. 0. 55, r. 2, 1875, and although an order 
for security has been made and complied with, yet an 
order for further security can be granted upon a pro- 
per case being made. " But there is a material differ- 
ence between the practice here and that which pre- 
vailed in England when the first order for security 
was made in Costa Rica v. Erlangery 8 Ch. D. 62. 
There, at that time, the amount for which security had 
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to be given was fixed by G. 0. Under our Q. O. 812 
the Bum for which security is to be given is to be fixed 
by the judge or master making the order upon the 
first application. The Ontario G. 0. being the same 
as ours, Boyd, C, in Bell v. Landon^ 9 Gr. 100, 
refused an order for further security where it was not 
shown that the defendants could not have forseen that 
the cause was one in which security to a larger 
amount than that usually ordered would have been 
proper, or as he expressed it, could not have foreseen 
that the cause would be one of the ponderous propor- 
tions it had assumed. Here the company has failed 
to show that costs already incurred and to which it is 
entitled have exhausted the security already given. 
And it does not show that the costly character of the 
litigation was not, and could not have been forseen. 
All it can say is that it expected a demurrer would 
dispose of it. Well, the demurrer was tried, and 
failed." 

Application dismissed with costs. 

COBURN V. McROBBIE. 
January 24, 1893.] [Killam, J. 

Execution creditors-Application of money paid on second execution — 
Sheriff— Action against on common counts. 

Common counts. Action by plaintiff, a second execu- 
tion creditor, against defendant, a sheriff, to recover 
moneys paid by debtor to sheriff on plaintiff's execution. 

CulvcTj Q.C., and Geo. Patterson^ for plaintiff. 
Joseph Martin for defendant. 

Sheriff gave warrants on both writs to his bailiff, who 
called on debtor, who promise! to give and eventually did 
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^ve $400 on plaintiff's execution, intimating that he 
wished to pay plaintiff, and would pay the prior one as 
soon as he could, and bailiff gave debtor a receipt as being 
paid on plaintiff's execution, and paid amount over to 
sheriff informing him that debtor wished it applied on 
plaintiff's execution, whereupon the sheriff's clerk wrote 
to the attorneys who had issued the writs, same in both 
cases, informing them of the receipt of the money and 
debtor's wish as regards application, but stating that sheriff 
had applied money on first execution. 

The plaintiff's were entitled to recover the money 
as being received by the sheriff to their use ; the action 
was proper in form — Thurston v. Mills, 16 East. 274, 
and Morland v. Pellatt, 8 B. A C. 726. 

Verdict for plaintiff. 

ADY V. HARRIS. 
January 24, 1893.] [Killam, J. 

Interpleader issue — Husband and wife — Seizure under execution of grain 
stacks — Separate estate — Rights of husband on f arm. 

Interpleader issue to determine right to certain stacks 
of grain seized under defendants execution against goods 
of plaintiff's husband. 

Hough for plaintiff. 
Munson for defendant. 

The execution debtor had before judgment conveyed 
his farm to bis wife for certain considerations and in a 
manner which, under the circumstances the learned judge 
assumed to be valid as against creditors. Both husband 
and wife lived on the farm at time of seizure. 
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Heidi— 

" Where a husband ostensibly carries on upon the 

land of his wife the work of farming, it should be pre- 
sumed, in the absence of evidence to the contrary, 
that his wife allows him the use of her land for the 
purpose, and that the crops are his, and that where, 
as here, he does the work with the assistance at times 
of a hired man, the onus is upon the wife, notwith- 
standing her ownership of the land to establish that 
the husband is her servant and the farming business 

really hers The evidence as is here presented 

(that of the wife and husband) not corroborated by 
independent evidence and contradicted by the inde- 
pendent and written evidence, so far as it goes, ought 
not to be taken as sufficient to establish that the farm- 
ing business was carried on by the wife, although if 
the onus of establishing this were not upon the wife I 
could not find that it was shown that it was the 
business of the husband." 

Verdict for defendant, leave reserved to court to enter 
verdict for plaintiff. 

LONG V. WINNIPEG JEWELLERY CO. 

Taylor, C. J. 
Fbbruary, 18, 1893.] [Full Court — Killam, J. 

Bain, J. 

Exam, under R, S. M. c, /, s, 3— No ntoUan, application, or proceedings 

pending — Meaning of sec. 43 , Ad. Jus, Ad, 

Appeal by plaintiff from decision of Dubuc, J., revers- 
ing order of referee, ante vol. 3, p. 188. 

Culver^ Q. C, for appellant. 
Hough for respondent. 

Held— 

The decision of Dubuc, J. should be affirmed, the 
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order for the examination ought not to have been 
made. 

" It may well be that, under the language of our 
statute, it may be more easy to find authority for the 
examination for the purposes of a motion to rescind an 
order based on a certain affidavit, than under the 
English Act ; but I think that it would be quite im- 
proper to allow the examination until such motion 
should become a pending one." 

Sec. 48, Ad. Jus. Act, is not considered to give 
absolute right to have the action dismissed or the 
defence struck out for the default, but is regarded 
merely as giving a means of enforcing the order for 
examination. 

Appeal dismissed with costs. 

BANK OF NOVA SCOTIA v. HOPE. 
February 18, 1893.] [Pull Court— ^^^^' j *^- 

Interpleader by sheriff-Sale of goods in default of security givenn—JuriS" 

diction ot referee. 

Interpleader. Appeal by claimants, Hope A Co., from 
order of Dubuc J., dismissing appeal from order of Referee 
in a sheriflPs interpleader, by which he directed that upon 
the plaintifis paying into Court $100 or giving security for 
that amount the sheriff should withdraw from possession, 
but in default of making such payment or in giving such 
security the goods should be sold, and the proceeds, after 
deducting expenses, etc., paid into Court to abide further 
order, also directing an issue as to ownership of goods. 

The appeal was from so much of said order as directed 
the payment into court or the giving of security. 

Elliott for claimant — 

The Referee had no jurisdiction to direct a sale where 
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the horse was claimed as the absolute property of the 
claimant and not by way of security only ; in England 
under an interpleader act similar to our own such an order 
could not have been made before 23 & 24 Y., c. 126, sec. 
13, where sale was expressly provided in case of security 
only. 

Cumberland for sheriff. 
Pitblado for plaintiff. 

Beld— 

The order was properly made — Abbott v. RichardSy 
15 M. A W. 193 ; Walker v. Olding, 1 H. A C, 621. 

Per Taylor^ C. J. — " Here the referee thought 
proper under the circumstances to order that money 
should be paid into Court or security given and that 
in default the goods should be sold. I have no doubt 
of his jurisdiction to make such an order." 

Appeal dismissed with costs. 
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THE MANITOBA FREE PRESS CO. v. MARTIN. 
Dbcembbr 18, 1892.] [Manitoba. 

Libel— Personal attack on AtVy-Gen, — Pleading — Rejection of evid- 
ence — Fair comment — General verdict — New trial. 

Vide vol. 3, p. 36 and vol. 4, p. 13. 

In an action for a libel contained in a newspaper article 
respecting certain legislation the innuendo alleged by the 
plaintiff, the Attorney-General of the Province when such 
legislation was enacted, was that the article charged him 
with personal dishonesty. Defendants pleaded '^ not 
guilty,^' and that the article was a fair comment on a public 
matter. On the trial the defendants put in evidence, 
plaintiff^s counsel objecting, to prove the the charge of 
personal dishonesty, and evidence in rebuttal was tendered 
by plaintiff and rejected. Certain questions were put to 
the jury requiring them to find whether or not the words 
bore the construction claimed by the innuendo or were fair 
comment on the subject matter of the article ; the jury 
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found generally for the defendants, and in answer to the 
trial judge^ who asked if they found that the publication 
bore the meaning ascribed to it by the plaintitf, the fore- 
man said : '^ We did not consider that at all." On appeal 
for an order for a new trial 

Hag el, Q. 0., for the appellants, 
Ewart, Q. C, for the respondent, • 
Held— 

That defendants not having pleaded the truth of 
the charge in justification, the evidence given to estab- 
lish it should not have been received, but it being re- 
ceived evidence in rebuttal was improperly rejected ; 
the general finding for the defendants was not suffi- 
cient in view of the fact that the jury stated that they 
had not considered the material question namely, the 
charge of personal dishonesty ; for these reasons a new 
trial was properly granted. 

NOVA SCOTIA CENTRAL RY. CO. v. HALIFAX 

BANKING CO. 

Dbcbmbeb 18, 1892.] [Nova Scotia. 

Mortgage— Railway bonds—Security for advances-Second mortgagee — 

Purchase by — Trust — Banking Ad. 

W. having agreed to advance money to a railway 
company, for completion of its road, an agreement was 
executed by which, after a recital that W. had so agreed 
and that a bank had undertaken to discount W.'s notes 
indorsed by E. to enable W. to procure the money to be 
advanced, the railway company appointed said bank its 
attorney irrevocable, in case the company should fail to 
repay the advances as agreed, to receive the bonds of the 
the company (on which W. held security) from a trust 
company, with which they were deposited, and seU the 
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same to the best advantage, applyinjr the proceeds as set 
out in the agreement. ^ ' ^^ ^ ^ ^ 

The railway company did not repay W. as agreed and 
the bank obtained the bonds from the trust company, and 
having threatened to sell the same the company, by its 
manager, wrote to E. and W. a letter requesting that the 
sale be not carried out but that the bank should substitute 
E. and W. as the attorneys irrevocable of the company for 
such sale, under a provision in the aforesaid agreement and 
if that were done the company agreed that E. and W. 
should have the sole and absolute right to sell the bonds 
for the price and in the manner they should deem best in 
the interest of all concerned and apply the proceeds in a 
specified manner, and also agreed to do certain other 
things to further secure the repayment of the monies 
advanced. E. and W. agreed to this and extended the 
time For payment of their claims and made further advances 
and, as the last-mentioned agreement authorized, they re- 
hypothecated the bonds to the bank on certain terms. 

At the expiration of the extended time the railway 
company again made default in payment and notice was 
given them by the bank that the bonds would be sold 
unless the debt was paid on a certain day named ; the 
company then brought an action to have such sale 
restrained. 

Henry^ Q. C, and Newcombe for the appellents. 

Borden J Q. C. and Bussell, Q. 0., for the respondents. 
Held— 

1. Affirming the decision of the court below, that 
the bank and E. and W. were respectively first and 
second incumbrancers on the bonds, being to all 
intents and purposes mortgagees, and not trustees of 
the company in respect thereof, and there was no rule 
of equity forbidding the bank to sell or E. and "W. to 
purchase under that sale. 
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2. If E. and W. should purchase at such sale they 
would become absolute holders of the bonds and not 
liable to be redeemed by the company. 

8. The dealing by the bank with the bonds was 
authorized by the Banking Act. 



WATEROUS ENGINE WORKS CO. v. TOWN OF 

PALMERSTON. 

Degbmbbr 18, 1892.] [Ontario. 

Municipal corporation — Contract under seal—By-Law^-Executory con- 

tract — Enforcement. 

In pursuance of sec. 480 of the Ontario Municipal Act, 
R. S. 0. 1887, c. 184, empowering any municipal council 
to purchase fire apparatus, the council of the town of P., 
by public resolution, authorized the Fire and Water Com- 
mittee to ascertain the price of a fire engine, and on the 
committee's report, recommending the purchase, a contract 
was entered into under the corporate seal of the council for 
the construction of an engine by the Waterous Co. No 
by-law of the corporation was passed authorizing or 
sanctioning such contract. The engine was built and 
placed in the town hall and a committee of the council was 
appointed to engage experts to test it. The test was 
made and the experts reported favourably upon it, but the 
council afterwards passed a resolution that all negotiations 
in reference to the purchase be dropped and that the 
Company be notified to remove the engine from the town 
hall. An action was brought against the municipal coi> 
poration for the contract price of the engine and hose on 
the trial of which the judge found as a fact that the engine 
had answered the test and fulfilled the requirements of the 
contract, but held that the contract could not be enforced 
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for want of a by-law. This judgment was affirmed 'by the 
Divisional Court, 20 Out. 411, and by the Court of Appeal, 
19 A. R. 47. 

WilkeSy Q. C, for appellants. 
A. M. Clark for respondents. 

Meld^ 

Affirming the decision of the Court of Appeal^ 
Gwynne J. dissenting, that the engine not having 
been accepted by the corporation the contract was not 
executed ; that sec. 282 of the Municipal Act re- 
quires all powers of the corporation to be exercised by 
by-law unless otherwise expressly authorized or pro- 
provided ; that the authority to purchase iire apparatus 
is expressly given to municipal corporations by the 
Act and is a power to be exercised by by-law under 
said section and the contract being executory the 
want of a by-law was a bar to the action, — Berardine v. 
North DufferiUy 19 S. C. R. 681, distinguished. 

Appeal dismissed with costs. 

WEBSTER V. FOLEY. 
Dbcbmbbb 13, 1892.] [Brit. Columbia. 

Master and servant — Defective system of using machinery — Injury to 
workman — Liability of master— Notice to master, 

F. was employed in a sawmill at Vancouver as a chain- 
er, and worked on a roUway, which is the portion of the 
machinery of the mill along which the logs are brought to 
the saw carriage. One of his duties was to put a chain 
under the log and roU it on to the carriage and while doing 
so on one occasion a log rolled down the roUway and 
against one behind him and crushed him against the carr- 
iage, causing severe injuries for which he brought action 
against the owners. 
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On the trial it was shown that chock blocks were used 
to check the log in its course down the roUway, which had 
a slope of from 5 to 7 inches in its length of 12 feet, and 
that the blocks were only suflScient to hold one log. The 
jury found that the accident was due to the slope of 
roUway and defective chock blocks; that P. could not 
have avoided the injury by exercise of proper care and 
skill in discharging his duties ; that he had complained of 
the chock blocks to the proper person who promised to 
make them good ; that the owners were not aware of the 
defect, but that W. the manager and foreman, should have 
taken cognizance of the matter, and did not appear to have 
exercised due care ; and ;;hey assessed damages to F. at 
$5,000. The trial judge reserved judgment and a motion 
was afterwards made on behalf of F. for judgment and a 
cross-motion by defendants to set aside the finding and for 
a non-suit. Eventually judgment was entered for the dam- 
ages assessed, which was sustained by the Court in banc. 

Cassidy for appellants. 

Ewartj Q. C, for respondent. 
Beld— 

1. AfSrming the decision of the Supreme Court 
of British Columbia, that the employers were no less 
responsible for the injuries occasioned to F. by the de- 
fective system of using their machinery than they 
would have been for a defect in the machinery itself. 

2. There being no Employers' Liability Act in 
force in British Columbia when the injury happened, 
F. was not precluded from obtaining compensation by 
failure to give notice to his employers of the defect in 
the chock blocks. 

Appeal dismissed with costs. 



1 . • 

1893. TIMES REPORTS. 48 



MANITOBA. 



IN THE QUEEN'S BENCH 



STOBART V. AXFORD. 
January 16, 1893.] [In Chambers — Taylor, C. J. 

Garnishee — 7 rust moneys — Onus of proof— Trust accouni in bank — Costs 

of bank. 

The defendant resided at Glenboro and had been carrying 
on business with his brother. The plaintiflEs recovered a judg- 
ment against the firm. Defendant was also a county court 
clerk and acted as agent for two insurance companies and 
two loan companies, in connection with which employments 
he had opened an account in the Imperial Bank at Winni- 
peg which was styled, "Frederick Axford, Trust." 
Plaintiffs garnished the Bank and applied to have the 
money paid over to them. The Bank disclaimed any 
interest in the fund but suggested that it was not the 
money of the defendant but of persons for whom he held 
it in trust. 

The Referee referred the motion to a judge. 

Howell^ Q. C, for the motion. 

E wart J Q. C, contra. 
Held— 

1. The account having been opened as a trust ac- 
count, the fact that the defendant drew out moneys 
for his own purposes, or to repay other trust moneys 
received by him before the opening of the account 
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which had been improperly used, could not deprive 
the other trust moneys lying to the credit of the 
account of their trust character. 

2. Unless the money was money with which the 
debtor could deal as his own it could not be garnished 
— Campbell v. Qemmell^ 6 W, R. 35 ; Re General 
Hort, Co., 32 Ch. D. 512; Badeley v. The Consol 
Bank, 38 Ch. D. 238. 

3. Where the account is a mixed one the oniLs is 
on the party seeking to attack it to show that the 
money is the debtor's with which he can deal, and in 
the absence of proof that the account or so much of it 
IS his, the money will be treated as all trust money — 
JSx parte Kingston, L. R. 6 Ch. 632. 

4. The fact that he did not deposit the identical 
money received but cashed local cheques at Glenb'jro 
with it and deposited such cheques to the credit of the 
trust account in Winnipeg, did not alter the character 
of the account. 

5. In the absence of clear evidence that the balance 
to the credit of the account did not consist of trust 
moneys it should be held to be so— ^x parte Cooke, 4 
Ch. D. 123 ; Re Hallett, 13 Ch. D. 696 ; and Han- 
cock V. Smith, 41 Ch. D. 456 — Re Monkman ds Gordon, 
.S M. R. 145, 254 distinguished. 

Motion refused with costs to be set off against plaintiffs' 
judgment. The Bank, properly, did not appear after the 
motion had been referred to a judge ; it had to appear in 
the first instance and should be allowed |5 for such 
appearance. 
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IN THE QUEEN'S BENCH. 



JACKSON V. BANK OF NOVA SCOTIA. 
January 31, 1898.] [Killam, J. 

Interpleader — Scde of horse not followed by '* immediate delivery and 
actual and continued change of possessions^ — What constitutes such 
as specified in Bills of Sale Act, 

Interpleader issue respecting right to a stallion seized 
by sheriff on July 21, 1892, under defendant's execution 
against D. Hope and claimed by plaintiff as owner. 

On the evidence the learned judge found that the 
plaintiff had purchased the stallion from Hope and that 
there was such a delivery and acceptance as would satisfy 
the Statute of Frauds. The sale was made in Winnipeg 
on June 20, 1892, when Hope took a note in payment, 
gave a receipt, and an order for delivery of the stallion, 
which was out in the country at that time on service' in 
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the charge of Hope's groom and was not brought to Win- 
nipeg till the 28r(l of that month ; the actual and formal 
delivery took place on the morning of Friday, the 24th of 
June, though the groom left Hope's service and eniie^ed 
that of the plaintiff on the night of the 23rd. The Bills of 
Sale Act, R. S. M. c. 10, s. 2, requires such a sale to be 
" accompanied by an immediate delivery " and " followed 
by an actual and continued change of possession." 

The fact of the change of possession was not made 
known to any one until long after the execution reached 
the sheriff's hands. 

Elliott for plaintiff. 

Culver J Q.C., and Pithlado for defendants. 

Held— 

1. "There was no immediate delivery. Hope 
made none. He signed a paper giving his servant 
authority to make a delivery. The horse was then 
only a few miles from Winnipeg, and it would not 
have been di£5[cult or expensive to insure 'the order 
reaching the servant on the day of its being given or 
on the next day. In the meantime the horse was 
being given food and shelter on Hope's credit and on 
the faith of his ownership. More than that, the cir- 
cumstances were such that the parties must neoesaarily 
contemplate the possibility of contracts being made bj 
which Hope would be bound to give the future ser- 
vices of the horse and yet no provision was made for 
the plaintiff furnishing them. In such a case it ap- 
pears to me that the utmost expedition was required 
to obtain * immediate delivery.' Then, upon the re- 
turn of the horse to Winnipeg he was not at onoe 
delivered but further expense was incurred for his 
maintenance on Hope's credit and on the faith of his 
ownership, and further contracts were made in Hope's 



name and by hiB servant for the services of the ani- 
mal." 

'^ On the 27th June, when the defendant's execu- 
tion reached the sheriff's hands, that sale was void as 
against the defendants because of its not having been 
accompanied by an immediate delivery and the posses- 
sion of the plaintiff could not avail to give them a title 
which the sale did not give as against the defendants 
in the issue." 

2. ^^ Secrecy is not necessarily in all cases an abso- 
lute test of the reality of the change of possession, but 
it is merely a circumstance throwing more or less euB- 
picion upon that reality. — Harris v. Commercial Bank^ 
16 IT. 0. E. 437 ; Eeed v. McDonald, 26 U. C. R. 147." 

8. Although there was an actual and continued 
change of possession from June 24, 1892, still such 
possession could not operate to make unnecessary an 
immediate delivery at the time of sale, and Hope's sub- 
sequent delivery of the horse to, or receipt of it by the 
plaintiff could not amount to a new conveyance by 
Hope. 

Verdict for defendants. 

CHAELEBOIS v GREAT N. W. CENTRAL RY. CO. 

ETAL. 

Maeoh 24, 1898.] [In Chambbrs — Bain J. 

Staying proceedings in Manitoba pending litigation in Ontario, 

Appeal by defendants from an order of the Referee 
refusing to stay proceedings in this province until the 
determination of an action in Ontario. 

Bradahaw for the Railway Co. 

Howell, Q. C, for plaintiff. 

Nugent for sub-contractors and McMichael and Murray. 

Munson for the Commercial Bank of Manitoba. 

Orimm^it for the Union Bank of Canada. 
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JudgnfUffit — 

As I intimated at the close of the argument I think 
the referee was clearly right in dismissing the application 
of the defendant company for an order to stay proceedings 
until the determination of the action that has been brought 
in the Ontario courts. There is neither reason nor author- 
ity to support such an application. 

The plaintiff claims that under the agreement and the 
judgment set out in his bill the company is indebted to 
him in a large sum of money, and that as security for the 
payment of this sum he is entitled to a lien or charge on 
the railway and its land grant and other property. The 
railway and all its property are in this province, and if the 
plaintiff is entitled to the relief he claims, this is the only 
court in which in which he can effectually obtain relief. 
He had the fullest right to bring his suit here and his suit 
was begun long before the defendant company, or rather 
one or two of the shareholders of the company began the 
action in Ontario to set aside the agreement and judgment 
as fradulent and void. If the agreement and judgment are 
fradulent and void that defence will avail the defendant 
company here whether they have been set aside by the 
Ontario court or not. In what way, then, can it be said 
that the plaintiff, by carrying on his suit here, is harrassing 
or oppressing the defendant company or is otherwise acting 
vexatiously or against equity and good conscience? It is 
entirely beside the question to urge that the defendant 
company thinks that the proof of fraud can be more con- 
veniently adduced in Ontario than in Manitoba. The suit 
here and the action in Ontario are in no way identical and 
there is no identity either as regards the remedy or the 
jurisdiction and I see no reason why the court should be 
asked to stay proceedings here. 

As to the other branch of the application, while I think 
the defendant company in the position in which its affidrs 
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seem to be, should be given every reasonable opportunity 
to enable it to complete its defence in the suit, I agree with 
the referee that a case had not been made out on this 
motion that would justify the court in making an order 
staying the plaintiff's proceedings. 

The appeal from the order of the referee is dismissed 
with costs. 

RIGBY V. REIDLE. 
March 25, 1898.] [In Chambers — Bain, J. 

Judgtnent — Setting aside — Personal service when in jurisdiction though 
domiciled without — " Transitory " action on promissory note 

Appeal by defendant from order of Referee dismissing 
application to set aside a judgment entered against him. 

JElliott for plaintiff. 

Hagelj Q. C, for defendant. 

Judgment — 

The cause of action may have arisen out of the 
jurisdiction, but an action on a promissory note is a 
transitory one and it was quite competent for the 
plaintiff to bring an action on the note in this court. 
Of course, if the writ had been served on the defend- 
ant outside of the jurisdiction the service would have 
been invalid, but it appears that although the ordi- 
nary domicile of the defendant was out of the jurisdic- 
tion, service of the writ was made on him personally 
when he happened to be within the jurisdiction. This 
personal service within the jurisdiction gave the court 
complete jurisdiction in the action and the judgment 
entered is valid and binding on the defendant — Mc- 
Kay V. BarbeVy 8 M. R. 

Application dismissed with costs. 
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BANK OF BRITISH N. AMERICA v. MUNRO. 
March 80, 1893.] [In Chambers — ^Taylor, C. J. 

Appeal from Referee— Time for taking out summons — Sunday-^riking 

out pleas — Demurrer. 

Summons by way of appeal against an order of the 
Referee striking out two of defendant's pleas. The order 
was made on Wednesday, the 1st of March, the summons 
was obtained on the 6th, the 5th being a Sunday. 

G. R. 97 provides that " appeals from the order or 
'^ judgment of the Referee in chambers shall be made by 
^' summons, such summons to be taken out within four 
" days after the order or judgment complained of has been 
" pronounced, or such further time as may be allowed jby 
" a judge or by the said referee. The appeal shall not oper- 
" ate to stay proceedings unless so ordered by a judge or 
" by the said Referee." 

Munson for plaintiff. — The summons was taken out too 
late. 

Phippen for defendant. — ^The case comes within R. G. 
1858, 174, which provides that '^in all cases in which any 
*^ particular number of days, not expressed to be clear 
" days, is prescribed by the rules or practice of the court, 
^' the same shall be reckoned exclusively of the first day 
^^ and inclusively of the last day, unless the last day shall 
" happen to fall on a Sunday, Christmas-day, Good Friday 
^^ or a day appointed for a public fast or thanksgiving, in 
^* which case the time shall be reckoned exclusively of that 
" day also." 

Held— 

1. R. G. 1853, 174 applies, the summons was not 

too late. 

2. ^^ The ground upon which the appeal is based 
is that the validity of the pleas struck out by the Re- 
feree should have been left to be dealt with on a de- 
murrer. That argument would have force if any 
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serions question could be mised as to the validity of 
the pleas, but they are clearly bad. Neither of them 
raised auy defence to the action whatever, and the 
plaintiff should not be put to the expense of a demur- 
rer. Lane v. Hedley^ 12 Jur. 44 ; and Bishop of 
London v. McNeil^ 9 Ex. 490, are both authorities for 
dealing with such pleas as the Referee dealt with the 
pleas here, and striking them out. 

I therefore dismiss the appeal with costs." 

EUTHERPORD v BREADT. 

Taylor, C. J. 
April 4, 1898.] [Full Court — Dubuc, J. 

£lLLAH, J. 

Bill of Exchange Ad, iSss—Seiling aside judgmeni— Irregularity-- 
Absence of service and absence of knowledge thereof— Order to pro- 
ceed^Practice. 

Appeal by defendant from judgment of Killam J., ante 
vol. 3, p. 29, dismissing an appeal from order of Referee 
refusing to set aside a judgment against defendant on the 
ground that the writ had never been served. 

Bdd— 

1. Without dissenting from, yet doubting the 

ground taken by the learned judge that under the 
circumstances the defendant should have shown that 
there was no order to proceed, yet on the ground that 
the defendant did not swear that the process had not 
come to his knowledge nor into his possession the ap- 
plication should be dismissed with costs — Arch. Prac. 
211 ; Giles v Hemming^ 6 Dowl. 825 ; Holmes v Rus- 
sell 9 Dowl. 487 ; ^nd Cooper v Watson^ 5 Prac. 30. 

2. The application was properly made to set aside 
the judgment as the first irregular proceeding, and 
not the service. 

Application dismissed with costs. 
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RUDDELL V. GEOEGESOK 

DUBUC, J. 

April 4, 1893.] [Pull Court — Killam, J. 

Bain, J. 

PUtent — Tax scUe^Effed of on unpatented lands — Right of Crown to 
issue patent to original purchaser, — Constitutionality of sale of un^ 
patented Crozim lands — Rights acquired by tax purchaser s — Ejfed of 
filing bill on petition under R. P, Ad, 

Appeal from judgment of Taylor, 0. J., ante vol. 3, 

p. 144. 

Howell^ Q.C., for plaintiff. 

Tupper^ Q.C., and Phippen for defendant. 

Beld— 

Assuming that the lands were liable to taxation, 

yet the defendant was right in his contention that the 
plaintiff, the tax purchaser, could not succeed under 
the state of facts set out in his bill without offering to 
reimburse the defendant the sum paid by him to the 
Crown before the issue of the patent to him.; the 
municipality could only convey under Mun. Acts of 
1880, c. 1, sec. 11 ; 1881, c. 3, s. 66 ; 1883, c. 1, s. 
286 ; 1884, ss. 288, 302 ; 1886, s. 650, such interest 
in the lands as the Crown might have given or 
parted with, or might be willing to recognize or admit 
as possessed in July, 1887, by Beech, the original pur- 
chaser from it, or any other persons, and by the convey- 
ance from the municipality the plaintiff acquired such 
interest only and nothing more ; Beech had at that 
time no title to the lands which were vested in the 
Crown ; whatever interest in them which was after- 
wards acquired by Beech or the defendant by paying 
the balance of the purchase money, was never trans- 
ferred or conveyed to the plaintiff. 

Per Killam^ J. — 

The fact that the bill was filed by the caveator, pur- 
suant to the order of the Chief Justice, to establish 
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his claim on his petition, under B. S. M. c. 188, sch* 
B., did not enable the Court to give itself jurisdiction 
to entertain an action at law or suit in equity other 
than it might otherwise have been able to entertain. 

" The learned Chief Justice appears to have con- 
sidered that the plaintiff could have no relief except by 
suit to set aside the patent. Even if this view be in- 
correct, as is claimed by the plaintiff, the plaintiff 
would be limited, in my opinion, to one of two courses ; 
to affirm the contract and seek to have it performed 
in his favour by the patentee of the Crown, offering 
on his part to perform it ; or to acquiesce in the appa- 
rent repudiation of his rights, and seek to enforce a 
lien for the portion of the purchase money paid prior 
to the accrual of his rights. Instead of this the plain- 
tiff claims that the defendant is absolutely a trustee 
for him of the lands in question when clearly defend- 
ant is not so.'' 



Whether in view of the 125th section of the Br. N. 
Amer. Act the Manitoba Legislature has not exceeded 
its authority in empowering a sale of Crown lands at 
all? 

Appeal dismissed with costs. 

BH CONFEDEBATION LIFE ASSOC. AND BEALL 

AND MOOBE. 

DUBUC, J. 

April 4, 1898.] [Pull Court — Killam, J. 

Bain, J. 

I^ea/ J¥op. Adr— Appeal from Dis, Registrar— Rights of devisee and 
executrix under mortgage— Redemption — Payment of Debts— Power 
of sale— Application of sec, 122 R. P. Act, 

Beal Property Act. 

Appeal from judgment of Taylor, 0. J„ dismissing an 
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appeal from the District Registrar of the Winnipeg Dia- 
trict, vide ante vol. 8, p. 174. 

Howell, Q.C., and Dawson for the Confederation Life. 
C. P. Wilson for the District Registrar. 
Cameron for the purchaser. 
Phippen for the mortgagees. 

Belc^ 

Upon the principles of the decision in the case of 

The Confed. Life Assoc, v. Moore, 6 M. R. 162, the 
will must be constructed as effecting a charge of the 
debts upon the realty ; where the real estate is devised 
to executors they have a power of sale for the purpose 
of paying the debts and the purchaser is not obliged 
to inquire as to the existence of debts nor to see to 
the application of the purchase money ; Corser v. Cart- 
wright, L. R. 7 H. L. 781, appears to show that this 
power can be exercised by one of several executors 
where the devise is to such one separately ; at the 
death of Beall he could sell only the equity of redemp- 
tion, his executors or devisees, immediately after his 
death, could do no more ; but when the mortgage fell 
due it was quite competent for Mrs. Moore, then the 
devisee and sole surviving executrix, to make such sale 
and to compel the mortgagee to take the mortgage 
money and discharge the first mortgage ; Beall had 
covenanted to pay the mortgage money, which then 
formed one of his debts, to pay which, as well as the 
legacy and the charge for maintenance and education, 
the power could properljr be exercised. 

The question as to whether the powers of sale were 
extinguished pro tanto by. Mrs. Moore's mortgage to 
the association, or whether she could still exercise it to 
the prejudice of that mortgage and so as to defeat her 
own grant, and the further question as to the applica- 
tion and effect of the 122nd sec. of the Real Prop» Act^ 
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B. 8. M., c. 188, '^ not having received from counsel 
the attention which their importance deserves " the 
court ^^ deem it best not to attempt their determina- 
tion without some further argument." 
Case directed to be entered on the list for next term 
for further arguments on these points. 

WINNIPEG JEWELLERY CO. v. PERRETT. 
April 6, 1898.] [Taylor, 0. J. 

Tuesday irial^wj^ment on record entered for— Record^ and duties of 

judge as to. 

Declaration, common counts : pleae, except as to $42.16 
never indebted, and as to $42.16 tender before action and 
payment. Plaintiffs filed two replications, first accepting 
the money paid into court in satisfaction and discharge of 
the causes of action in respect of which it was paid in, and, 
second, traversing the tender before action. The record 
having been entered for trial upon a Tuesday, the defend- 
ant objected that no judgment could be entered upon it ; 
evidence as to the tender was taken subject to the ob- 
jection. 

Hough for plaintiff. 
Elliott for defendant. 

Meld^ 

The objection could not be entertained. 

Sitting under the provisions of R. S. M. c. 86, s. 68, the 

learned judge was bound to try the issue, here the issue of 

tender or no tender, on a record entered under sec. 60 — 

Welh V. Abrahams, L. R. 7, Q. B. 664. On such issue the 

verdict must be for plaintiffs. 

BE BRANDON ELECTION PETITION. 

DUBUC, J. 
KlLLlM, J. 

Mledion petition — Abandoniug charges in petition — Admission by coun- 
sel of zvrongful acts — Voiding election. 

Election petition, presented by defeated candidate 
James A. Smart against the return of the sitting member 
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by a jury. The actions of libel and slander are excepted 
from the operation of the said provision, and the 
action of malicious prosecution is not. This shows 
that the legislature intended that ordinary actions for 
malicious prosecutions should be tried by a judge 
without a jury, unless there would be. some compli- 
cated questions of fact or special circumstances to be 
investigated which would render the issue more pro- 
p.rrf - perly triable by a jury than by a judge. 

I cannot see that such is the case here. There are, 
^ no doubt, some questions of fact to be investigated, as 

-L' z . there always must be in an action for malicious prose- 

:ors :. cution ; but they do not appear to be particularly com- 

plicated or to offer special di£5[culty. It seems to be 
an ordinary action for malicious prosecution, based on 
e y-: simple and ordinary grounds. If the issue herein 

.? : should be ordered to be tried by a jury, I see no 

reason why a jury should not be ordered in every 
action for malicious prosecution, and this would be 
contrary to the letter and spirit of the statute referred 
to. 
I think the summons should be dismissed with costs. 

BOYCE V. McDonald. 

April 10th, 1893.] [Dubug, J. 

JLien notes — Promissory notes by joint stock company — Ptfssession — Bail- 
ment, 

This was an appeal from the County Court of the 
County of Selkirk. The plaintiff sold a buggy to the Gold 
Seal Oyster Company and took their promissory note made 
by Jones, their manager, in the name of the company. 
There was incorporated in the said note an agreement that 
the ownership and right of possession of the property for 
which the note was given should remain in the plaintiff 
until the note was paid. The said company was incorpor- 
ated under the Manitoba Joint Stock Companies Act. The 



V - 



■s. 



68 WBSTBRN LAW Vol. iv, 

manager afterwards sold the buggy to the defendant and 
left the province. The note was never paid. The plaintiff 
brought an action of trover against the defendant in the 
county court and a verdict was entered for the plaintiff 
Against this decision the defendant appealed to a judge of 
the Court of Queen^s Bench. 

The principal points raised on the appeal by the defen- 
dant were : 1. That the company had no authority to make 
the promissory note and that Jones had no authority to 
sign the company's name. 2. That the defendant pur- 
chased the said buggy from Jones for valuable considera- 
tion and without notice and should be protected. 

Mathers for defendant, appellant. 
QilmouT for plaintiff, respondent. 

Held— 

1. Sec. 62 of the Joint Stock Companies Act, B. S. 

M. ch. 26, by providing that every contract, &c., pro- 
missory note and cheque drawn or endorsed on behalf 
of the company shall be binding upon the company, 
contemplates that companies incorporated under the 
act will be empowered to make promissory notes 
unless specially restrained or prevented from doing so 
by their charters. 

2. The note sued on is substantially similar to the 
one relied on in Sutherland v. Mannix^ ante p. 8 and 
vol 3, p. 161, and is neither a receipt note, nor a hire 
receipt, nor an order for chattels, coming within the 
provision of R. S. M., ch. 871, sec. 2, because it was 
not a condition of the bailment that the possession 
should pass, as contemplated by the said section. 

The following cases were also cited : Malcolm v. 
Loveridge, 13 Barb. (N.Y.), 272 ; Wait v. Green, 86 
N.Y. 666 ; Ballard v. Burgett, 40 N.Y. 414. 

Appeal dismissed with costs. 
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BE MORRIS MUN. ELECTION ; ELMT v. SNARR. 
April 26, 1893.] [Prud'homme, Co. J. 

Mumdpal election — Voting — IHsqualificaiion of candidaies — ApplicabUUy of 

Queen*6 Bench rules — NcUuralizalion of alien. 

The respondeDt was declared elected as reeve of the 
rural municipality of Morris, on December 20, 1892, over 
John S. Campbell by one vote. 

Petition presented asking that election be declared void 
and that Campbell be declared elected. 

Hagel^ Q.C. and Crawford for petitioners. 

Perdue and Mulvey for respondent, H. Snarr. 



60 WESTERN LAW Vol. iv. 

Held— 

1. Under Sec. 154 of the Municipal Act, a voter 

may volantarily state for whom he has voted though 
he cannot be required — i.e. compelled — ^to do so — Har- 
risorCs Mun. Man. sec. 164. 

2. Under Sec. 214 though the defeated candidate 
was not a party to the petition yet as it claimed the 
office for him it was open to the respondent to prove 
that he was not duly qualified and he was to be con- 
sidered as though he were a respondent to a petition 
presented under sec. 192. 

3. The rules adopted by the Court of Queen's 
Bench in pursuance of the " Manitoba Controverted 
Elections Act," apply to the present application. 

4. Though the respondent was a justice of the 
peace and had been a councillor of the municipality, 
yet having been born in Germany and having been 
served with notice to produce his naturalization papers 
and not having done so, and there being no records of 
his alleged naturalization in the county court of Morris 
where they should have been, he should be presumed 
to be an an alien until the contrary was proved. 

5. Sec. 214 read in conjunction with Bule 6, means 
that the provisions of said rule apply to the case of a 
respondent virtually becoming a petitioner in seeking 
to disqualify a defeated candidate ; respondent conse- 
quently ordered to furnish requisite particulars to 
petitioner's attorney before May 3 next. 

Votes of two aliens in favour of respondent struck out 
leaving Campbell with majority of one ; respondent declar- 
ed an alien and disqualified ; trial of qualification of Camp- 
bell to hold the office fixed for May 11 next. No direction 
as to costs in the meantime. 
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IN THE QUEEN'S BENCH. 



DEAN & CHAPTER OP ST. JOHN v. MAC ARTHUR 

Taylor, C. J. 
April 4, 1893.] [Pull Court — ^Dubuc, J. 

KiLLAM, J. 

Mortffogor and mortgagee — Relecue of equity of redemption — Merger — Satis- 
faction — A mendmenl. 

In equity. Appeal from judgment of Bain, J., report- 
ed ante vol. 3, p. 179 q. v. for facts. 

JSwartj Q.C., and Cumberland for plaintiffk. 

Culver^ Q.C., for defendants. 
ffeldr- 

The bill shows the conveyance of the legal estate 
by way of mortgage to one plaintiff, and a partial 
transfer to the other plaintiff and the acquisition from 
the mortgagor of the equity of redemption, that 
Duncan Macarthur asserts that the original charge is 
merged and extinguished as against him, while the 
plaintiffs deny this and seek accounts and foreclosure ; 
such a bill enables the plaintiffs to prove the circum- 
stances under which the equity of redemption was 
acquired for the purpose of showing that it would 
not be equitable to hold the charge extinguished and 
to take from the plaintiffs their priority at law with- 
out the judgment creditor having first to do equity 
by paying off the charge ; the plaintiffs are entitled 
to the full protection of their legal estate to the ex- 
tent of the mortgage debt, as against the defendant 
Duncan McArthur, and he can take it from them only 
on the terms of paying what is due them thereon. 
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Decree made declaring the plaintiffs entitled to charge 
upon the lands comprised in the mortgage from David 
MacArthur to Bupert's Land to the extent of the amount 
due under it, and in the quit claim deeds from said Mac- 
Arthur to plaintiff (saving a released portion) in priority 
over the judgment Recovered by Duncan MacArthur 
against David ; with provisions for redemption and fore- 
closure ; plaintiffs to have their costs of suit added to their 
debt, but no personal order for payment. No costs of re- 
hearing to any party. 



TEMPLETON v. STEWART. 
April 24, 1893.] [Bain, J. 

Amendment— Substitution of parties — Reconsideration of judgment after 
same pronounced and option exercise thereunder — Costs, 

In equity. Vide vol. 3, p. 189. 

By leave of the judge in his judgment pronounced on 
the 14th day of November, 1892, the plaintiffs were, on 
filing a release from their father, Alexander Templeton, in 
their favour, to be entitled to a decree to the inner two 
miles of the property in dispute, otherwise the bill to be 
dismissed ; question of costs reservered for further consid- 
eration and argument. 

The plaintiffs accordingly exercised this option and filed 
the release, but on the matter coming on for argument as 
to the question of costs 

Culver Q. C, R. R. Sutherland with him, objected that 
the amendment could not be made the plaintiffs having 
proved that the title was in Alexander Templeton their £Either 
and not in themselves; citing PUHngton v. Wignall ; 2 Mad- 
dock^ 240; Attorney General v. Avon^ 11 W. R. 1050; 
Godfrey v. Tucker^ 33 Beav. 280 ; Evans v. BagshaWj L.R. 
5 Ch. D. 340 ; Watts v. Hyde, 2 Ph. 406 ; Firth v. Ridley, 
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38 L. J. Ch. 698 ; Hurst v. Hurst^ 21 Ch. D. 278 ; Adam- 
son V. Adamsortj 25 Gr. 660 ; St Michael v. Merrick^ 26 
Gr. 216 ; and Clarkson v. White, 4 Ont. 671. 

Howell^ Q. C. and Nugent in reply. 

After hearing the argument the learned judge appended 
the following note to his judgment : — 

" Since writing the foregoing and after having heard 
the question of the amendment to the plaintiffs' case that 
I allowed spoken to by counsel, I have come to the con- 
clusion that I cannot allow the amendment. The plaintiffs 
must stand or fall by the title which they had when they 
began the suit. The bill will therefore be dismissed with- 
out costs." 

Leave was given to Alexander Templeton to withdraw 
his release in favour of the plaintiffs and proceed as he 
might be advised to establish his title ; the release was 
accordingly withdrawn and a caveat lodged in the Land 
Titles Office against the defendant's application for certific- 
ate of title to the lands in question. 

ATCHESON V. RURAL MUN. OP PORTAGE LA 

PRAIRIE. 
April 24, 1893.] [Bain J. 

Pleading — Demurrer — AUegaiwns in dedaration of negligence on part munici- 
palUy in construction of works — Allegation shomng jurisdiction — Certabiiy, 

Demurrer to declaration. 

Action against defendants for having so constructed 
drainage works under the provisions of the Municipal Act 
as to cause damage to the plaintiff's property. 

It was not charged in, nor could it be inferred from first 
count that the damage was caused by the negligent use of 
the said statutory power. 

Cooper for plaintiff. 

Perdue for defendants. 
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Held— 

1. The count was demurrable on that ground — 
Geddis v. Proprietors of Bann Reservoirj 3 App. 
Cases 453. 

2. The further objection to all the counts that 
they did not allege that the plaintiff's land and the 
ditch or drain constructed were within the limits of 
the defendant's municipality was fatal and all the 
counts were demurrable on that ground. 

" The municipality is only responsible for the acts 
of its council and officers that are within the scope of 
the powers conferred upon the municipality. It was 
therefore necessary for the plaintiff to allege in his de- 
claration that the ditch or drain was constructed in or 
at a place where the municipality had authority under 
the Municipal Act to direct one to be constructed." 

Demurrer allowed to all counts. Plaintiff can amend 
as advised. 

MACARTHUR v. LECKIE. 
April 26, 1893.] • [Killam, J, 

Pleadinff — Demurrer — Agreement for gale of land — Dependent and independ'^ 

ent covenants — Plea of " no tUle" bad. 

Demurrer. 

Declaration on an agreement for sale of land wherein, 
in consideration of certain payments with interest, the ven- 
dor covenanted to " convey and assure or cause to be con- 
veyed and assurred " to the said party of the second part 
his heirs and (sic) assigns the lands in question ; time to be 
of the essence of the contract ; leave to re-enter and re-sell 
in default. 

Pleas: — 1, No title at date of agreement, nor at any time, 
nor now, nor any right or title to convey ; 2 and 3, no ten- 
der of conveyance and plaintiffs not ready and willing to 
convey according to terms of agreement. 
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Demurrer to all the pleas. 
Gilmour for plaintiff. 
Ewart Q. C, for defendant. 

/Idd— 

1. The defendant was absolutely bound to make 

his payments on the stipulated dates and plaintiff 
was to be at liberty to wait until payment to have the 
proper conveyance drawn up and executed and to take 
a reasonable time for this purpose. In this view the 
respective covenants of the plaintiff and defendant 
would be independent and the second and third pleas 
demurred to constitute no answer to the declaration. 

2. Want of title is no defence at law to a con- 
tract under seal. 

'^ It appears to me that this plea is bad on another 
ground. I do not think it an answer under this con- 
tract to show that the plaintiff has not and never had 
an absolutely good legal title in himself. His coven- 
ant is to convey the land or cause it to be conveyed. 
It may be that the contract would not be binding if 
the plaintiff never had a title or right to a title. The 
foundation of the whole is an agreement of purchase 
and sale, which implies the vendor's possession of that 
which he assumes to sell. See Flureau v. Thomhill^ 
2 W. Bl. 1078 ; Laythoarp v. Bryant^ 1 Bing. K C. 
421 ; Chanter v. Lesee^ 4 M. and W. 311. 

Here, the plea is that the plaintiff has not a good 
title or any right or title to convey ; and this does not 
appear to be a complete answer to an agreement by 
which the plaintiff was merely bound in the alterna- 
tive to convey or procure a conveyance. This as I 
have pointed out, was one ground on the decision on 
McRae v. Packer^ 9 Ont. 1. 

There will be judgment for the plaintiffs on the 
demurrers to all the pleas.'' 
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DOLL V. CONBOY. 
April 26, 1893.] [Dubuc, J. 

Interpleader— Husband and wife— Married woman carrying on business— Eei- 
dence of dealings wUh and by — i^ec^ of change of stock and kutband^s 
original interest in. 

Interpleader. 

Sheriff seized, in August 1890, the stock of James 
Conboy, a jeweller in Brandon, under plaintiff's execution 
and sold same, and Conboy ceased carrying on business ; 
the proceeds of the sale only partially satisfied the execu- 
tion. 

Mrs. Mary Jane Conboy opened a jewellery shop m 
March, 1891, in Brandon, in her own name. The sheriff 
seized the goods under Doll's execution and they were 
claimed by Mrs. Conboy and two of her execution creditors. 

Ewart Q. C. and Peterson for plaintiffs. 

W. A. Macdonald and Cameron for defendant. 

The evidence clearly established the fact that the cred- 
itors supplying the goods to Mrs. CoAboy would not have 
intrusted them to the husband knowing him to be insol- 
vent ; they sold to the wife, the husband merely acting as 
her agent and not pledging his credit ; in March 1891 she 
had moved to new premises ; the lease was in her name ; 
the rent paid by her, and receipts made to her ; the invoices, 
drafts, receipts, etc., were all made in her name, and the 
correspondence carried on in the same way ; the husband 
was employed in the shop, and attended to the correspon- 
dence and the financial part of the business under a power 
of attorney from the wife, and did most of the repairing 
and assisted Mrs. Conboy in selling who also was in the 
store most of the time and did some repairing, having 16 
years experience in the business ; the business was known 
and carried on under the name of "Conboy the Jeweller," 
it was formerly known as "J. Conboy & Co." 
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Held— 

The goods were the goods of the wife and not the 
husband, and the business was hers — Dom. Saving Co. 
V. Kilroy, 14 O. R. 4C8 and 16 Ont. App. 487. 

The fact that the wife started business with some 
money obtained from the sale of household furniture 
and by keeping boarders, while militating to a certain 
extent against her and going to show that Oonboy 
was entitled to part of the money and the goods pur- 
chased with it might have been held liable. for his 
debts, yet did not disentitle her in the premises as the 
business was really hers and the great bulk of the 
stock purchased by her ; had the seizure taken place 
immediately or shortly after the shop was opened in 
March, 1891, there might be some ground for holding 
that the small portion of the stock paid for with Con- 
boy's money might have been considered liable for his 
debts if the goods could have been identified, here 
the stock had been renewed several times and there 
was no attempt at identification of a single article. 
Verdict for defendants. 



BRAYFIELD v. CARDIFF. 
April 26, 1893.] [Dubuc, J. 

Distresss for rent — Licence to re-enter — Consideration. 

Brandon assizes — Action for illegal distress and tres- 
pass to goods and lands. 

Coldwell for plaintiff. 

W. A. Macdonald for defendant. 

Heldr-^ 

A leave and licence to re-enter having to be under 
seal, an entry made under what purported to be such, 



68 WEBTBKN LAW Vol. iv, 

not being under seal, and showing no consideratiou 
beyond a general expression of "value received " and 
"aeommodation obtained" could not be justified. 

Verdict for plaintiff, after allowing counterclaim for 
rent, of $136.70. 

MANITOBA & NORTH WEST LOAN CO. v. BOLTON 
April 28th, 1893.J [Taylor C. J. 

Garnishee — Interpleader issue thereon — Discretion of rrferee. 

Upon the return of a summons calling on a garnishee 
to show cause why he should not pay over certain moneys 
alleged to be due from him, the referee made an order dir- 
ecting an interpleader issue to try whether the garnishee 
was indebted under a chattel mortgage made by him to 
the judgment debtor, a discharge of which was executed 
before service of the attaching order. Prom this order the 
plaintiffs appealed. 

Aikins Q. C, for plaintiffs. 
Cumberland for garnishees. 

Judgment — 

Plaintiff's contention is that the discharge, which is 
under seal, was executed entirely without consideration, so 
that the judgment debtor can still sue the garnishee for 
the debt, and if so that they are entitled to demand pay- 
ment of it. 

The only evidence before the court is an affidavit made 
by the garnishee denying any indebtedness, and his cross 
examination thereon. Now it is well known that upon 
such an examination, while it may be said the facts have 
been brought out, yet all the facts frequently are not so. 
To make an order for payment over now concludes the 
whole matter and docs seem to be a somewhat summary 
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mode of disposing of it. The referee exercising a discret- 
ion which he seems to have under the statute has ordered 
the trial of an interpleader issae and while, no doubt, his 
exercise of that discretion may be reversed by a judge I do 
not think that this is a case in which I should interfere. I 
therefore dismiss the appeal, the costs of it to to abide the 
event of the rial of the issue. 

BONNEY V. BONNEY. 
Mat 1, 1892.] [Dubuc J. 

IniaUiU^settaU — Administraiion of—Fraudulent misrepresentation in connection 
wilh—**InconsideraMe difference in values" — Remarks on solicitors taking 
security. 

In equity. Plaintiff, as father of late Elijah Bonney 
who died in 1886 unmarried, was his sole heir at law. The 
defendant, a brother of deceased, took out, in 1889, letters 
of administration to deceased's estate the plaintiff having 
first renounced in defendant's favour. In October 1890 the 
plaintiff in consideration of $200 released and quit claimed 
to defendant the moneys, property, estate and effects of the 
deceased, but now sought to have the release set aside on 
ground of false and fraudulent misrepresentation of defend- 
ant as to the value of the estate. 

Kennedy y Q. C. and Hoioden for plaintiff. 

Howell^ Q. C. and Cumberland for defendant. 

The question on the evidence narrowed itself to that of 
the value of the lands which were valued at widely diverg- 
ing figures, ranging from $375 to $1700. The defendant 
had represented the lands as being worth $550 or $600. 
The learned judge found that they were saleable at prices 
ranging between $650 and $800. 

Held— 

The defendant being in a fiduciary position was 

bound to give full information and disclose all the 

facts to his cestui que trust and though the defendant 
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might have been more generous, yet the difference 
between the represented and the saleable value was 
too inconsiderable to be a ground for avoiding the 
transaction. 

" Some remarks were made at the hearing as to the 
conduct of plaintiff's solicitors in taking security for 
their fees sometime after the suit was commenced ; I 
may say that they have done only what the statute 
authorizes them to do and I find nothing improper in 
their so doing." 

Bill dismissed with costs. 



CREDIT PONCIER CO. v. SCHULTZ. 
May 1, 1893.] [Dubuc, J. 

Mortgager and mortgagee — Intered after maturity — Rale of intereal pagable in 

case of " any payment in defaulL" 

In equity. The question was whether the interest stip- 
ulated for in the mortgage should after the time fixed for 
payment of the principal be continued payable at the rate 
stipulated or should be reduced to the legal rate of six per 
cent. 

Huggard for plaintiffs. 

Phippen for defendants. 

The mortgage was in the ordinary form, in which 
the usual provisoes and covenants were printed, but a 
clause in it read, 

" The. said mortgagor covenazitfl with the said company that the 
^' mortgagor will pay the mortgage money and interest, and oheerve the 
" above proviso, and in case of default at the said rate compounded with 
** rests each half year to be paid on all and any payment in de&ult, 
" whether of principal or interest or both." 
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The latter part of the above clause distinguished 
the case from Freehold Loan Co, v. McLean 3 W. L. 
T. 145 and Man. & N. W. L. Co. v. Barker, 3 W. L. 
T. 165, and cases there cited ; interest allowed at 8 per 
cent. 

Decree in plaintiffs' favour in usual form. 

MACARTHUR v. TOWN OF PORTAGE LA 

PRAIRIE. 

Taylor, C. J. 

May 4, 1893]. [Full Court— Dubuc, J. 

Bain, J. 

MunicipcU corporation — Borrowing money vnthout by-law — Execuled contract — 

Bernardine i\ North Dafferin dislmguUhed. 

Appeal from verdict of Killam, J., in favour of plaintiff. 

The contract between the parties was found to be one 
of borrowing from the plaintiffs the sum of $3,580 to satisfy 
a claim of the Ontario Bank, and it was one which had 
been executed by the plaintiff and the defendants had the 
benefit of it in beine^ released from their liability to the 
bank. 

Culver^ Q.C., and Gilmour for plaintiff. 

Howell, Q.G., and Joseph Martin for defendants — If 
the contract were a loan there should have been a by-law 
of the town council authorizing a loan and there was no 
evidence given to show that such a by-law had been passed 
as required by sees. 371 and 377 of the Manitoba Town 
Corporations Act, Con. Stat., c. 10. 

Held— 

This provision of the act distinguished the present 

case from that of Bernardine v. North DufferinyMlS S. ^^ 

C. 581, that case proceeding expressly on the ground 

that there was no statutory provision prohibiting the 

corporation from exercising its jurisdiction otherwise 
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than by a by-law or contract under seal ; the case was 
therefore brought within the principle of Hunt v. 
WimbledoHy 4 C. P. D. 48 ; and Young v. Leamington^ 
8 App. Cas. 517 ; the plaintiff should have inquired 
into the fact of the by-law before paying the money to 
the Ontario Bank. 

Verdict set aside, non-suit entered with costs. 

VULCAN IRON CO. v. RAPID CITY ELEVATOR 

CO. 

^j^ May 8, 1893]. [Dubuc, J. 

/Ar ^^ of goods — Property notjxisaing — Goods attached to reaUy — Removal of— 

/^^SD h Effed of filing mechanics^ lien, 

, iQr-'^ Plaintiffs sold certain machinery to one Williams, the 

j'^ property in which was not to pass until payment in full of 

-^^ purchase money. The machinery was placed in defendants' 

elevator, but the purchase money was not paid. Plaintiffs 
filed bill praying for order for delivery of machinery to 
them and permission to enter elevator and remove machin- 
as per agreement with Williams. Defendants alleged that 
the machinery was built into and formed part of the eleva- 
tor ; that the plaintiffs previous to the filing of the bill had 
filed a mechanic's lien on the building and a bill on the 
lien to enforce same, which they had subsequently dismis- 
sed, and were in consequence estopped from enforcing their 
present claim. 

Culver^ Q.C., and Perdue^ for plaintiffs. 
Ewart^ Q.C., for defendants. 

Held— 

1. There was no inconsistency in the two courses 

of action ; plaintiffs' first object was to get the pur- 
chase money ; failing to succeed in that they did 
nothing inconsistent in resorting to the other course 
and asserting their right of ownership. 

2. Plaintiffs were entitled to a decree declaring the 
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ownership of the machinery to be in them and that 
the defendants should deliver it up by permitting 
plaintiffs to enter the elevator and remove it ; the 
expenses of removal, of pulling down and properly re- 
placing the wall to be borne by plaintiffs ; defendant 
to have option of retaining machinery by paying to 
plaintiffs its actual value^ to be ascertained by reference 
to the master, and to be allowed one month to elect. 
Cumberland Union v. Maryport^ 1 Ch. D. (92), 415 ; 
Waterous v. Henry, 2 M. R. 169. 

Decree accordingly, with costs to plaintiff. 

BURKE V. BROWN. 
May 8, 1893.] [Taylor, C. J. 

Omnfy court appeal— Filing certified copy of evidence with prothonotary 
-Stamping and delay in — Irregularity in transmission /rom county 
court by derk and attorney. 

Appeal by claimant Brown in interpleader issue from 
St. Francois Xavier county court. 

ILoss Sutherland for claimant, appellant. 

Haney for defendant. 

Sec. 324 of the County Courts Act requires the appel- 
lant to file with the prothonotary a certified copy of the 
evidence, etc. ; a certified copy was left with the protho- 
notary, but not filed, i.e., no law stamp for filing such a 
document was affixed to it. 

Held— 

1. Though in future this requirement must be 

complied with, yet now, considering the uniform prac- 
tice which has up to the present time been followed, 
leave would be given to affix the stamp. 

2. The clerk not having, under section 323, trans- 
mitted to the prothonotary in a sealed package all the 
papers and proceedings in his office, but having handed 
them in an unclosed envelope to the appellant's attor- 
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ney, who kept them for some time in his poaseesion 
and gave them to and sabeequently took them from 
the prothonotary, this constituted a most serious 
objection to the proceedings. 

3. The prsecipe for appeal having been filed on the 
Srd of April, a statement of the judgments and a certi- 
fied copy of the evidence should have been filed not 
later than the 9th, but was not ; there was some attempt 
to account for the delay by setting up difKculties in 
getting the judge's book for the purpose of making a 
copy of the evidence ; but this did not amount to such 
inadvertence or accident as would under sec. 328 war- 
rant an extension of time. 

Appeal dismissed with costs. 

CREDIT FONCIER v. ANDREW. 
May 8, 1893.] [Taylor, C.J. 

Pieading — Demurrer — Mortgage and mortgagee — J^ncipal and interest 
payaJble in a twenty year annuity — Foreclosure in such case. 

In equity. Bill to forclose mortgage under Short 
Forms of Indentures Act. Proviso for redemption, por- 
tion, as follows : *' Secondly, the said principal and interest 
to be payable by an annuity of $91.80 per annum for 20 
years being composed of the interest on the said principal 
at the said rate of eight per centum per annum ; such 
annuity to be paid in half yearly payments of $45.90 each 
on the first days of June and December in every year, etc." 
in default in payment of any of the annuities the whole 
principal sum to immediately become due and payable. 
. Huggard for plaintiffs. 

Sagely Q.C. for defendant, who demurred for want of 
equity, contended that this being a charge of an annuity 
the plaintiffs could not have a foreclosure but only a sale ; 
and that as the mortgage contained a power of sale there 
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Tiras no need to come for relief and the bill was unneces- 
sarily filed. 

Held— 

The instrument was simply a mortgage securing 

repayment of a sum of money, advanced by the 

plaintiffs, in instalments extending over a period of 

twenty years ; there was no magic in the use of the 

word ^' annuity," that in itself meant simply an 

annual payment ; to obtain a foreclosure of the equity 

of redemption upon default in payment is what a 

mortagee is entitled to, so the present demurrer must 

be over-ruled — Sampson v. Patterson^ 1 Ha. 633, and 

Watson V. Waltham^ 2 A. & E. 486 distinguished. 

Defendant given leave to answer within fourteen days 
is desired. 



RE BISHOP ENGRAVING & PRINTING CO. 
May 9, 1893.] [In Chambers — ^Taylor, C. J. 

Windisng-up Ad — Order for payment — Examinaiicm (u judgment debtor there- 
under — ReqmsUea of affidaxit /or order to examine (u judgment debtor — 

Application by a liquidator to examine as judgment 
debtors three contributories who had been ordered to pay 
calls and made default in doing so. 

Howard for liquidator. 

Cumberland for contributories — These orders are not 
judgments within the meaning of sec. 24 of the Admin, of 
Jus. Act; there should have been a further order made 
after a summons calling upon them to show cause why 
they should not pay the amounts demonded. 

Heldr-^ 

1. Under sec. 78 of the Winding-up Act the orders 

are judgments of the court ; no further order would 
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bo necessary before taking proceedings to enforce 
payment. 

2. It is not every judgment for payment of money 
that will entitle the judgment creditor to examine a 
judgment debtor under sec. 64 of the Ad. Jus. Act, 
and the wording of the section seems scarcely to apply 
to a case like the present and a strict construction has 
been given to the section here and in Ontario. 

3. In any event no order to examine would be 
granted unless a writ of execution had been issued ; 
here the liquidator only showed that to the best of his 
knowledge and belief none of these contributories has 
any property pliable to seizure under executions and 
that if writs were issued they would be returned nulla 
bona ; this was an insufficient ground. 

Application refused. 



GRIFFITHS V. RIPSTEIK 
May 9, 1893]. [Taylor, C. J. 

Appeal from county court — Conflict of evidence — DUcretum of county judge. 

Appeal by defendant from verdict of county judge. 
Howden for defendant. 
Elliott for plaintiff. 

Held— 

Where there was a direct conflict of evidence 
between two witnesses and the county judge chose to 
believe one and not the other the court above should 
not interfere. 

Appeal dismissed with costs. 
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THE WINNIPEG STREET RAILWAY CO. 

V. 

THE WINNIPEG ELECTRIC ST. RAILWAY CO. 

Taylor, C. J. 
May 13, 1893.] [Full Court— Dubuc, J. 

KiLLAM, J. 

Municipal corporaiion — Street railway company — ^* Exclusive right** to 
occupy streets oft which its track lies — Power of civic corporation 
to grant such right — Not a franchise but a licence. 

In equity. 

By 45 v., c. 36, incorporating the city of Winnipeg, 
its council was empowered to pass by-laws, inter alia^ 
authorizing the " construction of any street railway or tram- 
way upon any of the streets or highways within the city 
and for regulating and governing the same and for fixing 
the rates to be charged thereon." 

PlaintiflTs were incorporated by 45 V., c. 37, and, under 
an agreement with the city, dated July 7, 1882, under by- 
law 178, of June 12, 1882, constructed a tramway upon 
Main street in said city from the Assiniboine river to the 
Canadian Pacific Railway station on the north ; branch 
lines and extensions were subsequently constructed, and all 
ever since their construction were and now are operated by 
pliuntiffs. The act of incorporation, by-law and agreement 
all provide that the motive power used shall be " the force 
and power of animals or such other motive power as may 
be authorized by the said council." In 1892 the council 
passed another by-law, 543, granting to defendants, incor- 
porated under 55 V., c. 56, the right to construct and 
operate a double or single track railway over and along cer> 
tain streets, some already occupied by plaintiffs, the mo- 
tive power to be " electric power, or such other power as 
may be found practicable," and the defendants are now 
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operating by electricity a railway with tracks on Main 
street and Portage avenue laid alongside the plaintiffs', and 
on other streets of the city. 

The act incorporating the defendants, opposed in the 
Legislature by plaintiffs, contained a clause to the effect 
that '' nothing contained in this act or in the schedule 
thereto shall in any way affect or take away any right held 
by, vested in or belonging to the Winnipeg Street Railway 
if any such there be, but any such right may be held and 
exercised by them as fully and effectually as if this act had 
not been passed " ; said by-law No. 543 was also made 
" subject to the legal rights " of the plaintiffs. 

Sec. 9 of the act incorporating the plaintiff company, 
provides that they on obtaining the consent of the city 
shall " have full power and authority to use and occupy 
any and such parts of any of the streets or highways afore- 
said as may be required for the purposes of their railway 
track, the laying of the rails and the running of their cars 
and carriages," and the wording of the by-law, clause 1, and 
clause 1 of the agreeement also is, '' such railway shall 
have the exclusive right to such portion of any street or 
streets as shall be occupied by said railway." 

The plaintiffs filed their bill for an injunction restrain- 
ing the defendants from operating their line of railway and 
for a declaration that they have a legal right to the exclu- 
sive use of the streets as claimed. 

The defendants contended that the city did not grant 
an exclusive right, and if it undertook to do so it exceeded 
its corporate powers and the grant was invalid. 

Bain, J., dismissed the bill on the sole ground that the 
43ity had not the power to make the grant. 

The plaintiffs appealed. 

Howell^ Q.C., and Cumberland for plaintiffs. 

JSwart, Q.C., and Munson for defendants. 
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I. Campbell^ Q.C., and C. P- WiUon for the city of 
^W^innipeg. 

Held— 

1. The power given by 45 V., c. 86. to the city 
enabled it to authorize as many sets of railway tracks 
on any particular street under the management or con- 
trol of as many different persons or bodies as the 
council might deem proper and the circumstances 
might admit of. 

2. Neither the council by its by-law nor the cor- 
poration by agreement could deprive the council of the 
right to exercise such power, without statutory author- 
ity, and any attempt to limit the powers would be an 
attempt to change the constitution granted by the 
Legislature. 

3. The right of the plaintiffs was not an exclusive 
right to use and occupy all the streets of the city, nor 
the whole of any street for railway purposes or other- 
wise ; it was the " exclusive right to such portion of 
any street or streets as shall be occupied by said rail- 
way " and nothing more ; to the extent of the part of 
the street actually used it was a physical occupancy, 
not merely a right or an easement to pass over the 
streets — Pimlico Tram Co. v. Assess. Vom. Greenwich 
UnioUj L. B. 9 Q. B. 9 ; but beyond this the plaintiffs 
had no right and the exclusive right did not extend to 
the whole width of the street. 

4. The grant by the city to the plaintiffs was not a 
franchise but a mere licence — Chicago City JR. Co. v. 
The People, 78 111., 541. 

5. Rules of construction of municipal grants, such 
as the present, as laid down in Cooley's Cons tit. Limit. 
231 ; Dillon's Munic. Corp. 91, and Bricks Ultra 
Vires 516, approved of. 
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6. Strict compliance with the provisions of any 
statute by which the rights of the public to the use of 
every part of a highway are interfered with, is neces- 
sary as laid down — inter alia — in De Ponthieu v. Penny- 
feather 5 Taunt. 684 ; Bex v. Justices of Worcest.y 8 B. 
and C. 264 ; Beg. v. Milverton, 6 A. and E. 841 ; 
Cameron v. Wait^ 8 App. R. 176 ; and Laplante v. 
Peterborough, 6 0. R 634. 

Bill dismissed with costs. 

The plaintiffs subsequently obtained leave to appeal 
directly to the Judicial Committee of the Privy Council. 
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CHARLEB0I8 vs. QT. K W. CENTRAL RY. Co. 

DUBUC J. 

May 27, 1898.] [Full Court— Killam J. 

Bain J. 

PracHce-^FUing antwer wUhovl signature or seal — Oowngel — Consent of in open 

caurtj or by solicitors. 

Appeal from finding of Taylor, C. J., setting aside an 
order of the referee allowing the defendants to file a 
supplemental answer, without seal or signature, to the 
plaintiff's bill. 

Howell Q.C., and Cumberland for plaintiffs. 

Richards and Brads haw for defendants. 

Munson for Commercial Bank. 

Nugent for sub-contractors, 
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The application was based on a consent claimed to have 
been given before the High Court of Justice in Ontario by 
counsel representing the present plaintiff in an application 
to stay the proceedings in an action in that court in which 
was recovered the judgment which the plaintiff's bill in 
this suit seeks to enforce. The fact of counsel having 
given such consent was proved by affidavit and by pro- 
duction of an order of the Ontario Court, verified by affi- 
davit, which order recites the giving of such consent. 

Plaintiff opposed the application on ground that the 
counsel in Ontario had no authority to bind him by an 
agreement as to the method of conducting a suit in thiB 
court ; that the consent must be in writing, and signed by 
his solicitors in this suit, or be given by counsel in open 
court here. 

After a discussion of the English practice — Smithes 
Chan. Prac, 2nd ed. pp. 263-4, 266-7 ; Daniels Ck. 
Prac. 134, 628 ; Anon, 1 L. J. Ch. 4. Crawford v. Pol- 
ley, 1 Ch. Ch. 8 ; Manitoba Q. 0. Ill — without con- 
sidering the question of the authority of counsel in 
Ontario to bind the plaintiff or the right of the origi- 
nal solicitors of the company in this cause to represent 
the company, the rule must be laid down that a con- 
sent warranting the filing of an answer without oath 
or signature, or, in case of a corporate aggregate, 
without the corporate seal, must be a formal consent 
of counsel in open court, or of the solicitor in writing. 
Appeal dismissed with costs. 
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MUNRO V. lEVINE. 

DUBUO J. 

May 27, 1893.J [Full Court— Killam J. 

Bain J. 

Contract — Request and implied promise to pay. 

Appeal from verdict entered by Taylor, C. J., at Por- 
tage Assizes in favour of plaintiff for $225. 

Plaintiff brought the action against defendant, his 
brother-in-law, for his and wife's maintenance and care 
of defendant's infant daughter, from the time she was one 
month old for over three years. 

When the defendant's wife died ho took his infant 
daughter to his sister, plaintiff's wife, and asked her to 
take charge of the child until the coming of a female rela- 
tive who was expected in five or six weeks ; this relative 
did not come and nothing more was said at the time. 
When the child was about nine months old the plaintiff's 
wife spoke of sending her to her father who came and said 
not to do so as he did not want her. The question of 
adoption was not mentioned until June, 1892, when the 
child was about two years and ten months old. Plaintiff 
then told the defendant he must pay for the keep of the 
child. He demanded $400 if the child was to return to 
her father, or $200 and he would then adopt the child ; 
the defendant refused to accede to either demand. 

Cooper for plaintiff. 

Howell^ Q. C. and James for defendant. 

Held— 

Though there was no formal promise by the defen- 
dant to pay for the keeping of the child there was a 
request to the plaintiff^s wife to take the child when 
she was an infant, and again when she was nine 
months old ; from such a request a promise to pay 
would be implied. 
Verdict affirmed ; appeal dismissed with costs. 
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CARSCADEN v. PHILION. 

Tatlok, C. J. 
May 27, 1898.] [Full Courtn— Killam, J. 

Bain. 

Married woTnan — Next friend — Sufficiency of-^Interesl in partnership inmiffi- 
cierd — QaalificaJlions generaUtf — Grown d^bUrr — i^ect of bond to Potbncuier 
General and not to Her Majesty. 

Appeal from judgment of Dubac J., setting aside an 
order of the referee refusing to appoint one Joseph 
Sheppard as next friend to a married woman. 

Sheppard having made an affidavit that he was worth 
$600 after payment of all his liabilities, and over and 
above and beyond all statutory exemptions, he was 
examined thereon, by which it appeared that his property 
consisted of real estate in the city of Winnipeg, and per- 
sonal property. 

The real estate was a lot, bought for $2,260, and on 
which $800 had been paid, and $400 laid out in improve- 
ments ; the unpaid purchase money due being $1,450. 

Haggari for plaintiff. 

Hagely Q. C, for petitioner, the married woman, relied 
mainly on Stovel v. ColeSj 8 Ch. Ch. 421. 

Held— 

A person proposed as a next friend should at the 

least be shown to be possessed of such property as 

would formerly, had he been a plaintiff resident 

abroad, have relieved him from the necessity of giving 

security for costs ; to do that it has been held in 

Ontario and in England that the property must be 

unincumbered — Gault v. Spencer 3 C. L. J. N. S. 70 ; 

Ganson v. Finchj 2 Ch. Ch. 296 ; Swinburne y. Carter^ 

23 L. J. Q. B. 16. 

2. Without going so far as to say that in no case 

will property subject to an incumbrance be deemed 

insufficient, yet the incumbrance must be of small 
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amount, and in the present case it was more than three 
fifths of the whole purchase price of the property. 

8. In any event, the fiact of Sheppard having only 
an undivided interest in the property, held in common 
with his son, would render the security insufficient — 
Higgins v. Manning^ 6 Prac. 147, affirmed on appeal. 

4. The personal property also heing held in part- 
nership with his son was insufficient as all that could 
he seized and sold under an execution against him, 
would he his unascertained interest in the partner- 
ship, a most unsaleable commodity ; to realize that 
interest, whatever it might be, a suit in equity would 
be necessary and an interest in an estate which has 
to be administered by the court will not be regarded 
as security — Wilson v. Wilson^ 6 Prac. 152. 

The proposed next friend was a contractor with the 
Grown for carrying the mails, and as such had given a 
bond for the performance of his contract, and was therefore 
a Crown debtor. 

Queere — Was he therefore an insufficient next friend? 
And the bond not being to Her Majesty as in Reg v. 
McNah, 80 U. C. R. 479, but to the Postmaster 
General would not the remedy under the Post Office 
Act, R. S. C. c. 85, s. 116 be merely by an ordinary 
action brought on the bond in the name of the Post- 
master General ? 

Appeal allowed with costs ; order of referee restored, 
plaintifis to Have costs of the original appeal. 
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GARDINER v. SHAVER, ET AL. 
May 27, 1893.] Dubuc J. 

Promissory note — Surety signing as maker — Presentment nor notice not neeesmxry 

in such case. 

Action on promissory note given by two defendants, 
one of whom signed, it was found, as a maker, but was 
really surety for his brother-in-law, the other maker. 

W. A. Macdonald for plaintiff. 

Coldwell for defendant Rolston, the surety — Rolston 
being only a surety for Shaver and not really a maker, 
the note should have been presented for payment, and 
notice of dishonour sent. 

Held— 

Such was not necessary ; Rolston consented to sign 

his name as maker on the face of the note ; having 

done so, he could only be dealt with in that capacity. 

Verdict for plaintiff. 

CHARLEBOIS v. GT. N. W. CENTRAL RT. CO., 

ET AL. 

Taylor C. J. 
May 27, 1893.J [Pull Court— Dubuc. 

KiLLAM. 

Practice — Staying proceedings on adion pending remfi of anoUier in foreign 

country. 

Plaintiff having recovered a judgment in Ontario against 
defendants on September 28, 1891, in May 1892 began 
the present suit in Manitoba to enforce such judgment. 

In December 1892 an action was begun by a share- 
holder of the defendant company on behalf of himself and 
all other shareholders in Ontario to set aside the judgment 
of September 28, 1891. 

The defendant company made application to stay all 
proceedings in this suit until the determination of the action 
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pending in Ontario, which was refused by the Referee and 
affirmed by Bain J. on appeal, vide ante p. 47 ; the company 
then appealed. 



1. The ground taken that the plaintiff having 
brought his action in Ontario has elected his forum 
and is not now entitled to come before this court can- 
not be maintained, nor can it be said that he is pro- 
ceeding vezatiously with two actions in different coun- 
tries at the same time. 

2. Though the court has jurisdiction to stay one 
of two actions for the same cause proceeding concur- 
rent!}' in different countries — McHenry v. Lewis, 22 
Ch. D. 297 — ^yet the application here is to stay an 
action upon the Ontario judgment until an appeal 
against it is disposed of, for the pending action in On- 
tario is practically an appeal against the judgment 
obtained by consent ; though the finalty of a judg- 
ment is not affected by the possibility or likelihood of 
there being an appeal in the foreign country nor even 
by the fact that an appeal is pending, yet the pend- 
ency of an appeal may be ground for the equitable in- 
terference of the court — Huntington v. Atrill, 12 
Prac. 36. 

3. The steps taken by the defendant company in 
Ontario in the pending action being bona fide and not 
for delay and it appearing that if the suits here and 
in Ontario were both proceeded with the " expense 
would be simply enormous," including costs of com- 
missions to England and possibly France, the court 
should under the circumstances in the interest of 
justice exercise its discretion and interfere, as not to 
do so and allow a useless heaping up of costs and dis- 
bursements would be a perversion of justice ; by im- 
posing terms the interference could be accomplished 
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without prejudice to the plaintiff and the others inter- 
ested in the proceeds of the Ontario judgment. 

Order made staying the proceedings, on various special 
terms to meet the requirements of the case. 
Question of costs reserved. 

RE F0ULD8. 
May 31, 1893.] [Taylor, C. J. 

ParerU and child — Infant — PcUemal rigJU to custody of defined. 

Application by a father for the custody of one of his 
children, a boy 9 years old, removed from his house by the 
mother who had left her husband's bed and board on 
account, as she alleged, of his continuous harsh treatment of 
her, violent temper and general unfitness to properly bring 
up the children. These charges were rebutted by affidavits 
filed on the father's behalf. 

Mathers for the applicant. 

Jffagelj Q. C. for the mother. 

mid— 

1. The law is well settled that it is prima facie the 
right of a father to have the custody of an in£uit 
child and the care of its education and bringing up ; 
the onus of proving his unfitness for these duties rests 
on the person who seeks to take the child away, and 
the Court is always unwilling to interfere with the 
common law rights of the father — Be SpencCj 2 Ph. 252 ; 
Blake V. Lord Wallscotirtj 7 L. T 645 ; Curtis v. 
Curtis, 4 Jur. K 8. 1147 and Re Agar v. Ellis^ 
24 Ch. D. 317. 

2. Upon the evidence it could not be said that the 
father had done anything to forfeit his natural right 
to the custody of the child and the material interest 
of the infant would be benefitted by his being with 
his father. 

Order for delivery of the child to the applicant. 
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BENARD V. McKAY. 
JuKB 1, 1898.] [Bain J. 

IH^ading^ Demurrer — Promigsory note — lAquar Licence Ad — lUegal to me on 
note given for liquor or as pledge for liquor mippliecL 

Demorrer. Plaintiff, a licensed hotel-keeper, sued defen- 
dant on two promissory notes made by him in his favour. 
The defendant pleaded that part of the consideration for 
which the notes were given was for and on account of 
liquor supplied by plaintiff to defendant in his hotel, and 
that the notes were received by the plaintiff in payment 
for the liquor so supplied to the defendant, and also that 
the notes were received by the plaintiff as a pledge for 
the liquor supplied as aforesaid. 

Haney, for plaintiffs, demurred on the ground that the 
pleas confessed but did not avoid the plaintiff's claim. 

Elliott for defendant. 

Section 184 of the Liquor Licence Act provides : 

" If any hotel-keeper receive in payment or in pledge 
" for any liquor supplied in or from his licensed premises 
" anything except current money or the debtor's own 
'^ cheque on a bank or banks he shall for such offence be 
^' liable to a penalty of |20, and in default of payment to 
'^ one months' imprisonment." 
HelA— 

1. That provision was intra vires of the provincial 
legislature— JTodjres v. Reginan, 9 App. Cas. 117; 
Citizens Ins. Co. v. ParscnSj 7 App. Cas. 96. 

2. By the imposition of a penalty for taking any- 
thing but money in payment or as a pledge for the 
price of liquors supplied on licensed premises, the legis- 
lature intended to make it unlawful and illegal to take 
anything but money ; it was therefore illegal for the 
plaintiff to take from the defendant the notes sued on 
and if it were illegal for him to take them he certainly 
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cannot bring an action on them — Re Cork, etc., L. B. 
4 Chy, App. 748 ; Man. Elec. & Gas Co. v. Gerrie 
4 M. R. 210. 

Demurrer overruled. 

BROCK V. D*AOUST. 
June 7, 1893.] [Killam J. 

ExaminaHon of judgment debtor — Withdrawal from examination for cause — 
Beasons for — Certificate of examiner — His powers generaBy, 

On the examination of the defendant as a judgment 
debtor the defendant's counsel objected to the way the ex* 
amination was being carried on, complaining that D'Aoust's 
answers were not taken down fiilly, and that on being 
asked as to a signature to a letter being his he requested 
the examining counsel to be allowed to read over the same 
but was refused, for all of which causes he left the room 
with his counsel. 

The plaintiff moved to commit the witness and filed a 
certificate of the examiner to the effect that contrary 
to his ruling the witness' counsel repeatedly suggested 
the answers to be given and that frequently before the 
witness would answer he held conversation with his coun- 
sel in the French language. 

Hull for the application. 

Huggard for the witness. — ^The certificate is not ad- 
missible as evidence and furthermore it was given and 
settled ez parte, the conversations between the witness 
and myself, as appears by the afiidavits filed, were necess- 
ary as the defendant was a Frenchnspeaking Canadian. 

Heldr— 

The certificate was properly given, and the exam- 
iner need not call upon the parties to be present in 
settling his certificate, yet it would be partial and 
wrong for an examiner to accept dictation of the form 
of the certificate or of the statemonts to be made 
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therein and he should not hear a request for a 
special certificate in the absence of either party unless 
one of them chose to voluntarily absent himself, as 
in the present case. 

2. Some discretion should be allowed the examin- 
er and he should not allow the debtor to increase the 
costs of the examination or detract from its efficiency 
by mtroducing a mass of irrelevant matter, and the 
debtor is not entitled to have every word he uses 
taken down, though he is to be given every opportun- 
ity to qualify or explain his answers and be given the 
benefit of the doubt. 

3. Under the circumstances the witness was not 
warranted in leaving the room as he might have de- 
manded an interpreter. 

Witness order to attend for further examination at his 
own expense and pay the costs of this application, otherwise 
the order for committment to go. 

THE INTERNATIONAL TRUSTEE ETC. CO. 

v. 

THE QT. N. W. CENTRAL RY. CO. 

June 12, 1898.] [In Chambers — ^Tatlor C. J. 

PUadm^ — Foreign judgTnent — Embarrasgiug pleas— Striking out — Practice in 

tuck cases. 

Appeal by defendants from order of the referee 
striking out nine of their pleas to the first count of the 
declaration which was on a judgment recovered in 
England. The pleas might have been pleaded in England 
to the original cause of action, so might under sec. 89 of 
the Admin, of Jus. Act be pleaded new here, Brit Lin. Co. 
V. McJEweUy 8 M. R. 99. It did not appear on what 
ground the pleas were struck out, but the order was sought 
to be supported on the ground of embarrassment or delay. 
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C. P. Wilson for plaintiffs. 
Bradshaw for defendants. 

Held— 

1. The proviso at end of said sec. 49 was not meant 

to extend the powers of the conrt as to striking out 
pleas ; it was apparently placed there only to prevent 
the argament being used that the legislature having 
given a defendant the right to raise certain defences 
the court has no power over them ; it enables the 
court to exercise over pleas pleaded under that section 
the same powers which it can exercise by virtue of 
the provisions of the Com. Law. Pros. Act. 

2. In default of evidence that the pleas were 
untrue it was no ground to strike them out as being 
embarrassing because the plaintiffs might be put to 
great expense about procuring evidence in England to 
prove them untrue, if the pleas were good that would 
be no ground for striking them out — Welland By. Co. 
V. Blake, 6 H. 2 N. 410 ; and Woods v. Tees 6 M. R 
256. 

Appeal allowed ; order of referee set aside ; costs in 
cause to defendants in any event. 

GILLIES V. COMMERCIAL BANK OF MANITOBA. 
June 14, 1898.] [Dubuc J. 

PUadxng — Demvarer to bUlfor v/ani of partieB — AgrtemerU to pay credUon — 

Crediton not necessary partieB — Practice. 

Demurrer. 

Bill to enforce certain provisions of a chattel mortgage 
and praying that the defendants should pay to the plaintiff 
the money found due by them under the chattel mortgage 
or agreement as they claimed it really was, to be applied 
by plaintiff in paying her creditors^ or that the defendants 
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should be ordered to pay the money into court for the 
benefit of the creditors. 

Munson, for defendants, demurred — The chattel mort- 
gage is really in the nature of assignment for the benefit 
of creditors, the defendants are trustees and the creditors 
cestui que trustent under it, the creditors should be made 
parties to the suit. 

Howell Q. C. and Darby for plaintiffs — The mortgage 
with its particular provisions is a mere agreement by which 
the defendants agreed with the plaintiff to pky her credi- 
tors and there being no privity of contract between the 
defendants and the said creditors, the latter were unneces- 
sary parties. 

If the plaintiff did not and would not file a bill the 
creditors might be entitled to do so, but by the pay- 
ment of the money into court as alternatively prayed 
in the bill, both the creditors' and defendants' interests 
would be amply protected. 

2. '^ It may also be urged that if the said creditors 
were to be brought before the court in this suit the 
plaintiffs would ha^'e no other alternative but to make 
them defendants. Then their interest not being con- 
flicting with, but rather analagous to, and on the same 
line as the plaintiff's, they would have no ground to 
defend the suit ; and as they were not parties to the 
agreement on which this suit is brought, their rights 
against the plaintiff for payment by them of their 
respective claims could not be concluded nor in any 
may barred by this suit." 

Demurrer overruled with costs. 
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LEACOCK V. McLaren. 

JuNB 14, 1898.] [DuBuc J. 

SolicUon charging ordert — Lien for cotU oUainB even through BoUcUor changed 

and mouey realized in a subsequenl suU. 

Petition for charging order, under The Attorney and 
Solicitors' Act 1860, 28 and 24 V. c. 127, s. 28. 

Petitioner acted as solicitor for one John Shields in this 
action, commenced in 1884, which finally went to the 
Supreme Court where in April, 1889, a decision favourable 
to the contention of the said John Shields was arrived at. 
In July, 1891, pending an appeal to the Privy Council, a 
settlement was arrived at and the sum of 118,289.62 which 
was paid into court was paid out to the creditors of the 
firm of which the parties to this suit had been declared 
partners. This was done without the knowledge of pet^ 
itioner who had been substituted in that capacity by Mr. 
Mulock. 

In August, 1892, a bill was filed by John Shields and 
William Shields against the other three parties to the 
original suit and by a decree made certain partnership tim- 
ber limits were directed to be sold and the proceeds, 
|8,000, were paid into court. 

Kennedy Q. C. claimed a charging order against the 
one fourth share of John Shields or his assignee William 
Shields in the said sum. 

Mulock, Q. C. admitted that Mr. Kennedy might have 
had a lien on the |13,289 first paid into court and which 
was preserved by the instrumentality of Mr. Kennedy but 
it having been paid out the lien was gone and he had no 
lien on the fund now in court which was not paid in in the 
suit of Leacock v. McLaren but in Shields v. McLaren; and 
further the interest in the assets of the firm which 
originally belonged to John Shields is now, under a marri- 
age settlement executed by John Shields in Nov., 1884, 
held by William Shields for John Shield's wife. 
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Held— 

1. The marriage settlement made no difference, the 
interest of the petioner being in nature of salvage. 

2. Had not the position taken by the petitioner on 
behalf of John Shields been sustained by the Supreme 
Court and afterwards carried out by the settlement of 
July, 1891, all the debts and liabilities incurred by 
the partnership would have been declared chargeable 
to Leacock and Shields alone and the reasonable in- 
ference is that there would have been very little, if 
any, left of John Shields share in the corpus of the 
estate ; the suit of Shields v. McLaren in which the 
present fund was paid into court was for the purpose 
of carrying out the agreement made in Leacock v. Mc- 
Laren and the petitioner was entitled to his charging 
order or the one fourth share subject to any lien or 
change which the present solicitor of the said Shields 
may have for his costs. — Qrier v. Young, 24 Ch. 'D.^ 
545 ; Bailey v. Burchell, 2 H. 2 N. 871 ; Callow v. 
Callow, 2. C. P. D. 362, and Jones v. Frosl, L. R. 7 

Chy 773. 

Reference to Master directed ; petioner allowed costs of 
petition. 

COPELAND V. HARRISON. 
June 18, 1893.] [Killam J. 

SdU: ofgood» — Warranty of horse — Note given for when property not to pas&— 
CourUerckdm for breach in such case — Bailment, 

Appeal from a County Court. 

Action on a promissory note given by defendant to 
plaintiff upon an agreement for the sale of a horse, one of 
the terms of which was that the property was not to pass 
until payment of the price. Defendant alleged a warranty 
as to soundness and counterclaimed for breach thereof. 
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The horse was delivered to the defendant and used by him 
for some time, but it died before maturity of the note from 
a cause not connected with the unsoundness complained 
of At the trial the judge called in a jury to his aaost- 
ance, owing to the conflicting nature of the evidence, 
which found that there was a warranty, that the hone 
was unsound, and that the difference in value owing to the 
unsoundness was |90. A verdict was entered for the 
defendant on the counterclaim for this amount. 

Pitblado for the plaintiff— There could be no right of 
action for breach of warranty as the property had not 
passed to the defendant and therefore such a counterclaim 
could not be set up. 

Cooper for defendant 

In Ontario— .FVy^ v. Milligan^ 10 Out 509 and Tomlin- 
son V. Morris, 12 Out. 311 — under contracts differing in 
some respects from the present, it was held that the pur- 
chaser could not maintain an action for general damages 
for breach of warranty until the property passed to him, 
but it was suggested that he might be entitled to sue for 
special damages. 

Held— 

1. It was open to the jury to infer that the whole 
consideration for the note was not an agreement for 
the sale of the horse to the defendant in futuroj but 
that the agreement was one also for the bailment of 
the hor8e to the defendant at the risk of the latter 
until maturity of the note and. then for a sale if the 
animal still were in existence ; in this view a part of the 
consideration for the note was the bailment and a 
total fidlure of consideration could not be alleged. 

2. Clearly on a bailment for hire there may be an 
implied warranty as there is upon an express warranty 
—Sutton V. Temple, 12 M. A W. 52 : Jones v. Page, 16 
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L. T. K S, 619 ; Fowler v. Lock, L. R 7, C. P. 272, 
9 C. P. 761 n,, 10 C. P. 90. 

8. The warranty, if any, was of soundness at the 
making of the agreement, not at the date of the 
maturity of the note ; hy that time even if alive, the 
animal might he worthless or it might have recovered. 

4. '^ It appears to me that the reasonable view of 
such a contract is that the right of action arises at 
once just as in case of the absolute sale of a specific 
article and that the purchaser should recover as 
general damages for the period of the bailment and 
for the proposed sale together, the same amount as 
if there were an immediate sale. The consideration 
for the note is in part the bailment, and in part the 
promise of the vendor to sell. This latter promise is 
worth less than if the article sold were as warranted. 
To treat the matter upon the principle of the plaintiff's 
contention would seem to involve the liability of the 
purchaser for the whole purchase money, while pre- 
cluding him forever, in many instances, from a right 
to recover for defects warranted against." 
Appeal dismissed with costs. 

PATTERSON v. McLENNAK 
JnmB 20, 1898.] IThb Bbfbreb. 

Oamishee order and summons — Requirements of—" Reason to believe," 

Baker applied for a garnishee order and summons after 
judgment, under ss. 8 and 9, cap. 64, B. S. M., on an 
affidavit of plaintiff's attorney swearing positively to the 
judgment recovered and to the amount due, and having 
" reason to believe " that the garnishee was indebted to 
the defendant in an amount sufficient to satisfy the plain- 
tiff's claim. 
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Held— 

The affidavit was not sufficient in that it did not 
show that the deponent was not ^' personallj aware as 
a fact of snch indebtedness " so as to entitle him to 
swear according to his belief, instead of his knowledge. 

Application refused,* 



* Before the appointment of the referee we were present in Judges' 
Cnambers when this point was brought up in a contested case and it 
was decided the other way. — Ed. 
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TAYLOR V. BLANCHARD. 
June 7, 1893.] [The Referee. 

Practice — Embarrassing pleas. 

Action for damages for wrongful conversion. Pleas : 
1, Not guilty. 2, Goods not property of plaintiff. 8, 
Payment of $10.00 into court in full satisfaction. 

Vivian for plaintiff moved to strike out the 3rd plea, or Ist 
and 2nd pleas, as embarrassing and contrary to law and prac- 
tice of the court, and argued that they were inconsistent, 
the plea of "not guilty" being an absolute denial of the right 
to sue, and the plea of "payment into court" being an admis- 
sion, and that these pleas were not allowed under the C. 
L. P. A., 1852. 
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Huggard, for defendant, admitted that the pleas could 
not be pleaded under the C. L. P. A., 1852, but Bale 
5 of our Court, allow such pleas to be pleaded together. 

Jffeldr^ 

That the pleas could properly be pleaded together. 

Summons dismissed with costs. 



UNION BANK v. TIZZAED, AND COMMERCIAL 

BANK, CLAIMANTS. 

July 10, 1898.] [In Chambers— Bain J. 

IrUerpUader by shernf—Ocods in possesnon of daxmant under ehattd mort- 
gage — Claimants to be d^endanis in issue in such case. 

Interpleader. 

Plaintiffs placed their writ in the sherriff's hands on 
April 20, 1892. The goods had been mortgaged to claim- 
ants in January, 1892, and were taken possession of by 
plain tifTs a few days before the sheriff attempted to seize. 
The Referee directed an issue and referred the question as 
to who should be plaintiff therein, to a judge. 

Ewarty Q. C, for plaintifis — ^Though the practice is that 
in cases where goods have been seized in the possesssion of 
the claimant the onus of showing that they were liable to 
seizure rests with the execution creditor, who is therefore 
made plaintiff, yet in this case this rule should not be fol- 
lowed, for at the time the execution was placed in the 
sheriffs hands and when the goods, or the debtors interest 
in them, became bound by the writ, they were in the debtor's 
possession. 

Munson^ for claimants, in reply. 

Held— 

There was no reason for departing from the usual 

practice ; the chattel mortgage was executed and filed 

before the writ was placed in the sheriff's hands and 

its effect was to convey the property in the goods to 
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the mortgagees and the mortgagor retained a right to 
the posseBfiion only for so long as he observed the 
stipulations in the mortgage; presumably he made 
default and the mortgagees took possession as thej 
had a right to do without reference to the plaintiffs' 
writ which could in no way affect their right under 
the mortgage ; prima facie the property in the goods 
and the right to their possession is in the claimants 
and the onus rests on the execution creditors to 
show that such goods found in the claimants' possession 
are liable to be seized under their execution. 

GIBBINS V. CHAD WICK. 
July 10, 1893.] [In Chambers — Bain J. 

Practice — Judgment roll en rules and orders — Form of. 

Plaintiff signed judgment against defendant on two 
rules of court for payment of costs, making up a full judg- 
ment roll reciting the order and the taxation of costs. 

Cameron^ for defendant, in May, moved absolute a sum- 
mons before the Referee calling upon plaintiff to show 
cause why the judgment purporting to be signed should not 
be set aside or the roll removed from the files of the court 
^^ on the ground that the same is wholly irregular in that 
the same is not warranted by the practice or statutes, that 
the prothonotary had no right or authority to enter the same 
that the orders filed constitute a judgment by themselves, 
and that no judgment can be entered upon such orders ex- 
cept by an action thereon, and no action was brought, and 
that the orders filed are not a sufiicient foundation for the 
said judgment." 

Elliott in reply. 

The Referee dismissed the summons with costs on the 
ground of laches on the part of the defendant. 

Cameron appealed. 
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Held— 

1. If the jadgment roll in question is not one aa- 

thorized by the practice of the court it is more than 
irregular and the referee should not have disposed of 
application on the ground of laches. 

2. Under Con. Stat. c. 37, sec 78, it became the 
practice,, as the Prothonotary states, to make up a 
roll and enter judgment on such rules and orders as 
has been done in the present case and this practice has 
always since been continued. 

8. Sec. 8 of the present Judgments Act is practic- 
ally a re-actment of sec. 101 of the Admin, of Jus. 
Act, 1885, and the same as the English Act, 122 V. 
c. 10, s. 18 ; the English practice then was to endorse 
the allocatur on the rule and when filed execution 
could at once be issued — Wallis v. Sheffleldj 7 Dowl. 
973 — and judgments were never entered as in the form 
here. 

4. Another objection is that a rule of court is not a 
judgment for all purposes. Fanner v. Mottram, 1 D. & 
L. 782, and if judgment in these cases were to be en- 
tered as here it is possible that prima facie a wider 
effect might be given to the enactnlent than was in- 
tended by the legislature. 

Appeal allowed, but without costs. 

MONTGOMERY v SEXSMITH. 
July 13, 1893.] [Dubuc, J. 

Prohibitum— Municipal <xmncilr--RetigncUi(m of reeve or councillor— -Patvers of 

derk — " Vaoamcy** — Time, 

Prohibition to county qourt judge. Petition under sec. 
178 of the Municipal Act. 

Respondent after being duly elected reeve of a munici- 
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pality gave to the council his resignation in writing under 
sec. 179, but afterwards attended a meeting of the council, 
withdrew his resignation and proceeded to take part in the 
meeting as such reeve, the withdrawal having been declar- 
ed accepted by a vote of the council. 

When the matter came before the county judge two 
preliminary objections were raised against the petition. 
(1.) That the provisions of said sec. 178 do not apply to the 
case of a member of a council who has resigned his seat ; 
(2.) That the petition was not presented within the time 
prescribed by sec. 197 ; these objections were over-ruled. 

JBwartj Q. C, for respondent, applied for a prohibition. 

Munson for petitioners, in reply. 

Held— 

During the period intervening between the giving 
in of the resignation and the withdrawal of same there 
was no apparent dispute about the vacancy of the office 
and the clerk could properly have taken proceedings 
under sec. 180 for a new election, but when the res- 
pondent again assumed to act as reeve, and withdrew 
his resignation, the vacancy then ceased to be one as 
contemplated by sec. 180 and became a questionable 
and contested vacancy in the nature of those mention- 
ed in sec. 178, and the remedy therein provided by 
petition was the proper remedy. 

2. Vacancies in the council occuring by forfeiture, 
disqualification, or otherwise in sec. 178, should be 
held to mean all vacancies not clearly or indisputably 
established and to comprise vacancies by resignation 
where the truth or validity of the resignation can 
reasonably be questioned and requires to be established. 

3. In a case like the present ^^within 21 days" men- 
tioned in sec. 197 must mean within 21 days from the 
act or thing complained of in the petition as showing 
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that the member, whose sitting in the coancil is qoee- 
tioned, is occupying or pretending to occapy a seat 
which he has no right to occupy ; here the act com- 
plained of is the alleged illegal sitting when the seat 
became vacant, as is claimed, by his resignation ; the 
petition was presented in time. 

Rule for prohibition dismissed with costs. 



RE THE COMMERCIAL BANK OF MANITOBA 

AND GILLIES' APPLICATION. 

July 20, 1893.J [Bain, J. 

y^'xnding Up Ad — Insolvent bank — Pravmonal HquidcUan — Number of— 
Power as to and to appoint subsequent liquidators — Notice under sec, iO — 
Reference to repealed Ad — Pradice as to applicaiions under AcL 

Application to rescind orders appointing liquidators. 

An order was made, on July 3 instant, appointing two 
provisional liquidators to manage the assets of the insolvent 
Commercial Bank of Manitoba and ordering a meeting of 
creditors and of shareholders. On the tenth instant another 
order was made appointing a third provisional liquidator. 
These orders were entitled " In the matter of The ' Wind- 
ing Up Act ' and ' The Insolvent Corporations Act, 1882 ' 
and the Commercial Bank of Manitoba.' " 

Darbyy on behalf of Mrs. Jane Oillies, who claimed to 
be a creditor of the insolvent bank, gave notice of motion 
to rescind these orders on the following, inter alia grounds : 

1. That no notice of the intended application for orders 
had been given as required by sec. 20 of the Winding Up 
^ct — Schoolbred v Union Fire Ins. Co., 14 S. C. R. 624, 
and Be Steel Co. of Canada, 6 Russ. and Q. (Nov. Sc.) 41. 

2. That only one liquidator could be provisionally ap- 
pointed under sec. 26. 
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8. The learned judge having on July 3, appointed two 
liquidators personally, we^ functus officio when he on July 
5 purported to appoint another. 

4. The proceedings were instituted under the " Insol- 
vent Corporations Act, 1882," which act was wholly 
repealed prior to 1887. 

Munson for the insolvent bank. 

Phippen for petitioners who obtained the orders. 

The liquidators were served with notice but the learned 
judge held that it did not appear that they were as yet 
necessary parties ; if it should so appear he would direct 
that they should be represented. 

1. The order appointing the provisional liquidators 
could not be rescinded on any of the grounds relied on. 

2. '' I am quite satisfied that this court has full 
power to appoint provisional liquidators without giv- 
ing the notice required by section 20." 

3. Reading section 26 with the preceding 6 sec- 
tions, and the provisions of the Interpretation Act re- 
garding singular and plural, the court has power to 
appoint more than one liquidator, in fact the number 
is not limited ; it is a continuous authority and the 
court may appoint subsequent liquidators as well as a 
permanent liquidator. 

4. Under sec. 7, sub-section (51), the reference to 
the repealed "Insolvent Corporations Act 1882," was 
allowable. 

5. Instead of this application having been made to 
the court by notice of motion it should, under 
Winding Up rule 47, have been made in chambers by 
way of summons. 

Application dismissed with costs. 
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YOUNG V HOPKINS. 
July 20, 1893.] [In chambers — Killam, J. 

Pntetice — Money in courtr-^IrnjMuinded and payment out — Gmng behind order 

— Practice a$ to. 

Certain moneys had been impounded by an order of 
court ; until the making of that order the plaintiff was 
entitled to have the moneys paid out to him and they were 
withdrawn eleven days before the date of the order. 

AlkinSy Q. C, made application for an order directing 
plaintiff's attorney, Cameron, who withdrew the money, to 
pay it to defendant, personally, as having violated the con- 
fidence of the court. 

C P. WilsoTiy in reply. 

Held— 

1. As a general rule an order does not operate 
until it. is drawn up, signed and served — Charge v 
Farkall, 4 B. and C. 865, 7 D. & R. 422 ; Jodrell v 

, 4 Taunt. 253 ; Wood v Harding^ 1 Ch. 647 ; 

Belcher v Qooderedy 4 C. B. 472 ; Sedgwick v Alleston^ 
7 East 542 ; Metcalfe v British Tea Assoc^ 46 L. T. 
N. S. 31. 

2. This rule is not, as is claimed, confined to inter- 
locutory orders — Metcalfe v Brit, Tea Assoc, 46 L. T. 
N. S. 31. 

3. The court cannot go behind the date appearing 
on an order, inquire when-it was pronounced and give 
it operation as of a date prior to that appearing on it 

Remarks on the improper exercise of the right to with- 
draw the moneys under the circumstances of the case. 

Application dismissed without costs. 
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MA8SEY MANUFACTURING CO. v CLEMENT. 

DUBUC, J. 

July 21, 1898.] [Full Court — Killam, J. 

Bain, J. 

Sheriff— Action against for non-ezeeution offi, fa. — Duty of sheriff in attaching 
grain in stacks — Chattel mortgage — Insuffidency of affidami made by ac- 
countant of mortgagees. 

Action against sheriff for non-execution of ^. fa. Ap- 
peal from verdict of Taylor, C. J., against defendant, ante 
vol. 3, pages 194-5, which see for facts. 

JEwart, Q. C. and Caldwell for plaintiffs. 

Howell^ Q. C, for defendant 

Beld— 

The question raised in this action, that of negli- 
gence, was one of fact and the findings of the learned 
Chief Justice appeared to be well supported by the 
evidence — Maxwell v Toung^ 5 B. & C. 660 ; Dennis 
V Whetham^ L. R. 9 Q. B. 849 ; Fonseca v Schultz, 7 
M. R. 458. 

The affidavit of bona fides to one of the mortgages 
was made by a person who described himself as " the 
accountant of the mortgagees " ; the Bills of Sale Act 
requires such affidavits to be made by the ^' mortgagee 
or his agent." 

Per Bain, J"., — 

" I do not think it possible to infer or presume from 
the mere statement that he is the accountant of a 
company such as the mortgagees are, that he was 
authorized or that it came within the scope of his 
duties to act as their agent in making the affidavit." 

Per Dubucy J. — 

1. ^^ If on its face the affidavit suggested a reason- 
able doubt as to its validity the safer course for the 
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sheriff, without asBTimingtheresponsibility of deciding 
it one way or the other, would be to refer the matter 
to the attorney of the execution creditor and to 
endeavor to get inetructions from him, or ask for an 
indemnity ; such an act of diligence on his part, might 
be, on that point at least, an answer to the charge of 
negligence brought against him. 

2. " I can find no authority for the proposition that 
having seized the grain while in stacks the sheriff 
should himself have seen to the threshing, the carry- 
ing to market and the sale ; though he might have 
done so if he had been willing to undertake the task, 
yet he was not bound to do more than seize the grain 
in stacks and sell it in stacks " ; under certain circum- 
stances other than those which obtained in this case, 
his doing otherwise might effect the verdict consider- 
ably as the question of expense would have to be con- 
sidered. 

Appeal dismissed with costs. 



MACARTHUR v. LECKIK 

Taylor C. J. 
July 21, 1893.] [Full Court— Dubuc J. 

Bain J. 

Pleading— Demurrer— Agreement for msle of land— Dependent and independent 

covenanU. 

Demurrer. Appeal by defendant from judgment of 
Killam J. report ante page 64, q. v. for facts. 

QilmouT for plaintiff. 

Ewart Q. C. for defendant. 

The question was whether certain respective covenants 
of the purchaser to pay and of the vendor to convey were 
dependent or independent covenants. 
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Held— 

1. The standard rule is that the intention of the 

parties, as far as it can be gathered from the wording 
of the covenant, must be given the greatest weight — 
Glazebrook v. Woodrow 8 T. R. 866 — ^and the real in- 
tention of the parties must be determined by giving 
to the words used in the covenant the legal interpre- 
tation adopted and followed by the courts in constru- 
ing similar or analagous covenants. 

2. The covenants here were independent covenants 
and the defendant was bound by his own covenant to 
pay the purchase money before the plaintiff could be 
compelled on his covenant to convey the property 
agreed to be sold — Pordage v. Cokj 1 Saund 320; 

Wilks V. Smithj 10 M. A W. 855 ; Sibthorp v. Brunei, 

8 Ex. 826; Tisdale v. Dallas, 11 U. C. C. P., 288; 

McCrea v. Backer, 9 O. R. 1 ; Armstrong v. Anger, 

21 O. R. 98, and Wittrock v. Wilson, 19 U. C. R. 891. 

Demurrer affirmed with costs. 

REGINA V. PARKER. 

DUBUO J. 

July 21, 1898.] [Full Court— Killam J. 

Bain J. 

Crinwnal law — Digpoting of goods by mode of chance — " PeiM and envelopes " 

scheiPM, 

Rule nisi for certiorari. 
Defendant was convicted on December 17, 1892, be- 
fore the Winnipeg Police Magistrate of an offence against 
R. S. C. c. 169, s. 2, " An act respecting lotteries, betting 
and pool selling," which prohibited the selling or offering 
for sale of" any lot, card, ticket or other means or device for 
advancing, lending, giving, selling or otherwise disposing 
of any property, real or personal, by lots, tickets or any 
mode of chance whatsoever." 
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Defendant operated as follows : He held a kind of a 
concert in a certain hotel in Winnipeg, and after some 
music and singing he proceeded to sell boxes of " Parker's 
Pacific Pens," but before doing so he placed in an empty 
box 106 envelopes each containing a $1 bill, 10 envelopes 
with a $5 bill, 5 envelopes with a $10 bill, and one with a 
$50 bill, making in all $250 in 116 envelopes ; he placed 
also in the box 116 envelopes containing only blank pieces 
of paper. Everyone who paid $1 for a box of pens was 
entitled to draw one envelope, and persons paying $5 for a 
box of pens could draw eight envelopes, but he would not 
take more than $5 from any one person in order, as he 
said, to protect himself, because if one man took the 232 
envelopes, he would be $18 out of pocket besides the 232 
boxes of pens. If the $50 bill were drawn before two- 
thirds of the pens were sold he would put another $50 in 
an envelope and 50 envelopes with blank papers, he said 
he did not sell the envelopes, he would not take $20 for 
one of them, but he sold the pens and distributed the 
money to advertise them. 

Howelly Q. C, for the rule. 

Campbellj Q. C, for the Crown and private prosecution 
contra. 

Held— 

The defendent was really offering for sale, and sell- 
ing, a means or device for disposing of his pens by a 
mode of chance, or he was selling the pens as a means 
or device for disposing of the property, viz : money 
or valuable security enclosed in the envelopes by a 
mode of chance. — Begina v. Freeman^ 18 O. R., 524, 
and Taylor v. Smetten 11 Q. B. D. 207 approved of; 
Begina v. Dodds^ 4 O. R. 809, and Begina v. Jamiesan 
7 O. R 249 distinguished. 

Application refused, with costs to the private prosecu- 
tion. 
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ROBINSON V. SUTHERLAND. 
July 25, 1893.] [Bain, J. 

Half -breed lands — Sale of by illegitimate married minor without sanction 
of husband^ invalid — Consttuction of Half-breeds Lands Act and 
validating act — Sale after majority valid in spite of former convey- 
ance — Purchase by one having notice of prior claim not champetty. 

Issue under the Real Property Act to decide whether 
or no the plaintiff was possessed of an estate in fee simple 
in the lands in question at the date of the filing of the 
application of the defendent for a certificate of title. 

On January 30, 1880, Marie Cardinal, an illegitimate 
child of a half-hreed head of a family, was allotted the 
lands in question, she having been born on March 20, 1861, 
and married to Roger Boucher on April 10, 1877. On 
March 27, 1879, she executed an assignment of her grant 
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to the defendant Sutherland, and appointed W. F. Alloway 
her attorney to make a conveyance of it to the purchaser, 
describing herself as Marie Cardinall, and her husband not 
being a party to the instrument nor mentioned in it. In 
the magistrate's certificate she was described as the child 
of Jeremie and Frances Cardinall and they were also parties. 
She was not their child but had been brought up by them. 
After the allotment, Alloway, as her attorney, executed 
a deed of the lands to Sutherland, bearing date July 6, 
1880, and both the assignment and deed were duly regis- 
tered shortly after their respective dates. On the 27th of 
August, 1881, the patent issued to Marie Boucher, neS 
Cardinal, and on September 22, 1882, she executed a deed 
of the lands to plaintiff, having attained the age of 21 
years on the preceding 20th of March. 

Under sec. 3 of the " Half-Breeds Lands Act," enab- 
ling children of half-breeds of the age of 18 years to make 
valid conveyances of their grants no sale or authority 
given by a married infant shall, if her husband be 
living, have any force or effect unless made with the 
knowledge and consent of her husband, which must be 
shown by deed executed by him, and further it is required 
that on the infant's conveyance there shall be indors- 
ed a certificate of a judge or J. P. testifying to the exami- 
nation of the infant apart from her husband and her free 
and voluntary consent to the sale. 

C. H. Campbell for plaintiff. 

Munson for defendant in reply relied on 46 and 47 Vic. 
c. 29, s. 1, which, being retroactive validated the assignment. 

That section provided that in the case of an instrument 
executed by a half-breed child of the age of 18 and up- 
wards under the above section of the Half Breeds Lands 
Act, " where such child was illegitimate ... it shall 
not be deemed necessary that such child should have been 
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examined before any judge or justice of the peace or that 
the consent of any person or persons other than such child 
be required, etc." 



The latter act should be construed not to apply to 
all illegitimate children, but only to such of them as 
were unmarried and had not a husband or wife living 
at the time of the execution of the instrument ; under 
section 3 a female infant if married, whether legitimate 
or illegitimate, could not make a valid sale and con- 
veyance without the consent of her husband. 

2. There might have been a doubt as to how the 
requirements of the section could be complied with in 
the case of unmarried illegitimate children and the ex- 
plaining act applies only to them. 

3. The assignment to the defendant and the power 
of attorney therein were not binding on the infant 
when she came of age and were voidable at her option 
and she did avoid them by her conveyance of the 
lands to the plaintiff after she came of age. 

It appeared that the first conveyance to the defendant 
was made in spite of the protests of her husband, who was 
turned out of the room at the time it was executed. The 
plaintiff knew of the sale but considering it inoperative 
purchased the lands refusing to pay the whole of the price 
till he secured them. 

4. This action of the purchaser was not champerty; 
his object was the acquisition of the land, not specu- 
lation in litigation, and was consequently lawful. 
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MANITOBA AND NORTH-WEST LOAN CO. vs. 

BOLTON. 
July 25, 1893.] [Baih J. 

Garnishee issue— Chattel mortgage — Voluntary discharge of—FraduUni 

intent — Effect of statutory discharge t 

Interpleader issue to ascertain whether there were, on 
the 7th of May, 1892, any debts, obligations or liabibities 
due, owing, payable or accuring due to James Bolton from 
Isaac Bolton the defendant in the issue. 

AikinSj Q. C, for plaintiff. 

Machray for defendant. 

Some 8 or 9 years ago the defendant borrowed $500 
from his brother James. No acknowledgment, or security, 
for the indebtedness was given at the time, but on 24 
March, 1892, the defendant executed a chattel mortgage 
under seal to James to secure the re-payment of the ad- 
vance in two annual instalments. The reason for giving 
the mortgage was that Isaac was being sued and desired 
to secure his brother. After he executed the mortgage 
the defendant learned, he says, that his indebtedness under 
it to his brother could be garnished by his brother's cred- 
itors, and with a view to prevent this he induced his 
brother to execute a dischage of the* mortgage which was 
in the statutory form but not under seal. The indebted- 
ness from defendant to James remained unsatisfied. 

Held— 

It may be that at the time the mortgage was exe- 
cuted James Bolton's remedy for the $500 he had lent 
the defendant would have been barred by the Statute 
of Limitations, but if the defendant chose to acknow- 
ledge his indebtedness and give a chattel mortgage to 
secure its payment then there was under the mortgage 
a legal debt due or accuring due from the defendant to 
his brother that might be attached and which remains 
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nnsatisfied and the statutory discharge was obtained by 
the defendant with the express intention of prevent- 
ing James' creditors from attaching the indebtedness ; 
this discharge is fraudulent and void and cannot be set 
up, the debt due from the defendant to James Bolton 
was available to the creditors of the latter and a vol- 
untary release of the debt is an injury to his creditors 
and is void under the state. 

Quaere — If the transaction were bona fide would 
the effect of the statutory discharge be to release the 
debt when it had not in fact been paid or satisfied ? 

Verdict for plaintiffs for $250 with interest at 7 per 
centum from 24 March, 1892. 

MACDONALD v. CORRIQAL. 
July 26, 1898.] [Taylor, C. J. 

Contract to thresh grain — Inability to recover on because grain not mea- 
sured under Weights and Measures Act, 

Appeal by plaintiff from verdict of Walker, county 
judge. 

Action by a thresher against a farmer for the price of 
threshing a quantity of wheat, oats and barley. There 
was no dispute as to the quantity threshed nor as to the 
price. 

Verdict for defendant as owing to carelessness of plain- 
tiff in placing engine to windward of stacks they were 
burned and dama&^ed to an extent as £creat at least as 
amount Bued for. 

0. H. Clark for plaintiff. 

West for defendant. 

Held— 

Even suppose the county judge was wrong in his 

finding, and it did not appear he was, there was a 

fatal objection taken in the dispute note to the plain* 
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tiff's right to recover ; the contract was to thresh the 
grain for so much a bushel and the claim is for thresh- 
ing so many bushels at the rate agreed upon, but the 
grain threshed was not measured and the quantity as- 
certained by a Dominion measure as required by this 
statute in that behalf, Weights and Measures Act, R. 
S. C, c. 104, sec. 21 ; here the grain was run into bags 
and not measured otherwise. 

2. The contention that this defence was not pro- 
perly raised because it is not said that the grain was 
not weighed under sec. 16 would not stand, for by 
that section the use of weights to determine the bush- 
el is in the case of sale and delivery ; in other cases 
the bushel is a measure of capacity, and having re- 
gard to sec. 21 governing ^^ contracts, bargains sales 
or dealings .... in respect of any work, goods, 
wares or merchandise," the plaintiff cannot recover. 

Appeal dismissed with costs. 

MANITOBA AND N. W. LOAN CO. v. MoPHERSON. 
Aug. 3, 1893.] [Killam, J. 

Practice — Special indorsement— Covenant in mortgage — Insufficiently 

stated. 

In an action on a mortgage the plaintiffs' indorsed their 
writ for " principal, interest and compound interest due 
from the defendant to the plaintiffs under covenants con- 
tained in a mortgage " etc., without definitely stating the 
nature of the covenants. The defendant having appeared 
to the writ 

AikinSy Q.C., took out a summons to sign final judg- 
ment. 

West in reply objected that the above indorsement was 
not a sufficient indorsement. 
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Heldr— 

Though very probably, taking other parts of the 

indorsement with the portion cited, the plaintifts 
meant to claim on a covenant or covenants for payment 
of liquidated sums of money yet this was not made so 
absolutely clear as to cure the ambiguity in the des- 
cription of the covenant sued on. 

^' It is not impossible that the principal, interest, 
and compound interest may be the measure of dam- 
ages under some covenants which are not covenants 
for the payment of the money. I cannot assume that 
the mortgage was made to secure a loan of money to 
the defendant or whether the mortgage is of land or 
of chattels or of a chose in action, or that it is one con- 
taining the covenants usually found in any particular 
description of mortgage." Munro v. Pike^ 15 Prac. R. 
164 not followed as regards the obiter dictum of the 
master ; and Satchwell v. Clarke^ 8 Times L. R., 592, 
distinguished. 

Application dismissed ; costs in the cause to the de- 
fendant in any event. 

BE THE COMMERCIAL BANK OF MANITOBA, 

IN LIQUIDATION. 
Aug. 10, 1893.] [Killam J. 

IVinding Up Act — Meeting of creditors — Order directing mode of pro- 
cedure at. 

Phippen on behalf of the petitioners for the winding 
up order applied for an order directing the mode of pro- 
cedure to be followed at the meeting of the creditors. 

The learned judge made the following 
Order — 

Upon the application of the the petitioners, upon hear- 
ing read the order made herein on the 8rd and 5th days 
of July instant, and upon hearing the affidavit of Frank 
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H. Phippen filed herein, and what was alleged by counsel 
for the said petitioners, it is ordered that the meeting of 
creditors of the Commercial Bank of Manitoba called un- 
der the direction of this court for Thursday, the 17th day 
of August, A.D., 1893, for the purpose of ascertaining the 
wishes of the creditors of the said bank as to the appoint- 
ment of liquidators thereof, be conducted as follows : 

(a) Thomas Qilroy, of the city of Winnipeg, in the 
province of Manitoba, insurance agent, is hereby appoint- 
ed to act as chairman of the said meeting of creditors sub- 
ject to the further order of this court. 

(b) Upon the said meeting of creditors being called to 
order by the chairman, such meeting may, if it so desires, 
elect a recording secretary to act at such meeting during 
the said meeting. 

(c) The said chairman shall proceed in the next place 
to ascertain who are the creditors of the said bank and the 
amount of their respective claims. For this purpose an 
alphabetical list of the various creditors of such bank veri- 
fied by a statutory declaration to the best of the belief of 
the provisional liquidators shall be prepared by the provis- 
ional liquidators of the above bank, showing the name and 
address, so far as known, of each of such creditors, and 
the amount of their respective claims and except in the 
case of creditors who are such by reason of their holding 
currency of the said bank, such list shall be deemed by the 
said chairman for the purposes of such meeting as prima 
facie evidence of the facts hereby directed to be stated 
therein. In the case of creditors of the said bank, who 
are such by reason of their holding currency of the bank 
and who are represented at such meeting, they shall de- 
posit with the provisional liquidators not later than the 
convening of such meeting a statutory declaration shewing 
the amount of such currency then held by them, and such 
amount shall be admitted by the chairman aforesaid for the 
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purpose of such meeting as prima fade the amount of the 
claim of such creditors against the bank. In either of the 
forgoing cases the chairman can, in the case of any credi- 
tor or creditors, require such additional evidence as he 
deems reasonable as to the amount of any claim and may 
make such additions to and alterations in the said list and 
upon such evidence as he shall deem proper. 

(d) The said chairman shall add the names, addresses 
and amount of claims of those who are creditors by reason 
of their holding currency of such bank and who prove 
their claims as aforesaid to the said alphabetical list, and 
such list as corrected by the chairman shall then be taken 
for the purpose of such meeting as a correct list of the 
creditors of the bank and of the persons entitled to vote at 
such creditors' n^eeting and the amounts of the respective 
claims upon which they may vote. 

(e) After the settling of such list, the meeting shall 
receive the report of the provisional liquidators on the 
bank. 

(f) The chairman shall then proceed to ascertain the 
respective wishes of the creditors as to appointment of 
liquidators of the said bank. For this purpose he shall re- 
cord upon the said list as settled as aforesaid the names of 
those who shall be present, either in person or by proxy 
and who desire to express their wishes as to the appoint- 
ment of liquidators, whether the said person, firm or cor- 
poration is present in person or by proxy ; if by proxy who 
acts as such, and the amount of their respective claims, 
also the desires of the creditors as to the appointment of the 
liquidator or liquidators, and the record of the same shall 
be transmitted to this court by such chairman together 
with his report on such meeting, within two days after the 
close thereof. 

It is further ordered that the said meeting may from 
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time to time be adjourned until the business of the meet- 
ing is disposed of. 

It is further ordered that this order be published once 
in the Manitoba Daily Free Press. 

ALLAN V. THE MANITOBA AND NORTH-WES- 
TERN RAILWAY COMPANY. 

August 12, 1893.] [Bain J. 

Railway company — Petition for directions to receiver—Necessary evid- 
ence in support of. 

Petition presented by certain English bondholders of 
the railway company to direct the receiver to act and apply 
the receipts of the company in the manner hereunder 
specified. 

Ewari^ Q. C, for the petitioners. 

Tupper Q.C. and Phippen for the plaintiff, the receiver. 

Campbell^ Q. C, for defendants. 

Held— 

1. The petition could only be regarded as one which 

sought to establish finally the alleged rights of the 
petitioners, and (1) to prevent the receiver from apply- 
ing receipts from one portion of the railway to defray 
expenses incurred upon another portion ; and (2) to 
have it ordered that the receiver should pay to the 
petitioners the surplus receipts from the first mention- 
ed portion and (8) incidentally, that the receiver might 
be directed to keep the accounts in a particular manner. 

2. This was not a case of a motion or petition, 
pending investigation of a claim put forward by petit- 
ioners, to have certain directions given to the receiver, 
but the petition as a whole was brought on for hearing. 

3. According to Gilbert v. Endean, 9 Ch. D. 268, 
on this hearing the petition should be supported by 
direct, and not merely by hearsay evidence. 

4. On the latter evidence there could not as a 
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matter of right be a reference to inquire into the 
petitioners' claim and directions in the meantime as to 
the disposal of the money, yet under certain circum- 
stances it might be permitted as an indulgence. 

6. There was not such evidence of probable injury 
to the petitioners by delay as to warrant immediate 
interference with the actioti of the receiver under de- 
cree; the evidence that there was any considerable 
loss from the operation of the outside portions of the 
railway was unsatisfactory, and there was no evidence 
to show that the mortgaged property was not sufficient 
security for the amount alleged to be secured by the 
the petitioners' mortgage. 
Petition dismissed with costs, without prejudice to fil- 
ing another petition or making a new motion. 

RE ALLAN AND THE MANITOBA AND NORTH- 
WESTERN RAILWAY COMPANY. 

August 15, 1898.] [Killam, J. 

Railway company — Receiver — Powers of-^Claim for back wages of em- 
ployees. 

Application by the receiver of the railway for direction 
of the court as to whether he should pay out of moneys in 
his hands the back wages of employees for the months of 
April, May and first week in June. 

Twpper Q. C, and Phippen for application. 

Ewart, Q.C., for the bondholders of the first 180 miles. 

Campbell^ Q.C., for the Railway Go. 

The facts appear from the 
Judgment — 

On consideration and such examination of authorities 
as I have been able to make, I retain the opinion which I 
think I have already expressed — ^that the receiver is not 
entitled to use moneys on which third parties have liens or 
charges contrary to the rights of those parties. In my 
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opinion, he can only be authorized to expend moneys 
which the railway company could properly and without 
of the right of other parties pay out. I find nothing to 
contravene this view in any of the cases to which I have 
been referred, except perhaps in a modified extent in Mil- 
tenberger v. The Logansport Railway Company^ 106 U. S., 
206. To some of the principles there enunicated, I am 
not prepared to assent as applicable under our law, and in 
other respects it is distinguishable from such a ca^e as the 
present. The case for the two defendants Mr. Grey and 
Sir John Maxwell, whom for convenience we may call the 
trustees, is that they are prior mortgagees of a certain por- 
tion of the railway and its appurtenances as well as of the 
revenues, freights, tolls, rents, issues, and profits arising 
from the use of that portion of the railway, subject only 
to the working expenses and taxes, etc., with a covenant 
of the company to use and apply the net earnings and in- 
come of that portion of the railway to payment of certain 
bonds or debentures secured by the mortgage of the trustees. 

A copy of the alleged mortgage has been produced, 
and after what has occurred there is very great reason 
to believe it is authentic. 

I hoped that when provision was made for admitting 
this copy in evidence it might be found possible to bring 
forward at once any additional facts which might be impor- 
tant in determining the validity of the claim of the trus- 
tees to the moneys in the hands of the "receiver. This, 
however, does not seem certain. 

Upon the examination which I have been able to make 
of the instrument, it appears to me that this court would 
have interposed to prevent the company from applying 
tho8e net earnings otherwise than as prescribed by the 
deed, and that the court would not permit the receiver to 
apply them otherwise than as the company should have 
done. At present, I also incline to the position taken by 
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Mr. Ewart, that the expense of operating none but the 
portion mortgaged to the trustees should be deducted to 
find these net earnings. 

The impression produced upon my mind is that the 
trustees are bona fide pressing their claim to these moneys 
and that their claim is a substantial one. I think that I 
cannot decide against it summarily without giving the 
trustees full opportunity of proving all facts tending to 
show whether the funds that have come to the hands of the 
receiver are net earnings and of that portion of the railway. 

Unless, then, the plaintiffs, the receiver and the com- 
pany will facilitate the investigation, I must grant the trus- 
tees an enlargement for at least a weekj and if, in such 
case the plaintiff's counsel are unwilling to make the pro- 
posed admission as to the deed, the enlargement must be 
longer. I regret exceedingly that this will apparently de- 
feat the immediate purpose of the motion, but I could not 
feel warranted, even if the case were much more pressing, 
in directing the receiver to expend moneys in a mode that 
niay not improbably be a contravention of the rights of the 
trustees, unless, as I understand Mr. Ewart to suggest that 
security be given for replacing them if upon inquiry the 
claim of the trustees should appear well founded. I can 
only trust that the result will not be as disastrous as the 
plaintiffs and their counsel seem to apprehend. 

I have considered the judgment in Gooderham v. The 
Toronto and Nipissing Railway Company^ 8 0, R., 685, and 
though at first I was not very favorably impressed with the 
contention that the receiver might properly pay the wages 
for May and June, I find myself now rather inclining to 
the opposite view. 

However there is here at least the difficulty of dividing 
the receipts and expenditures on the different portions of 
the railway which would require to be done before the re- 
ceiver could be directed to pay. 



124 WBSTfiRN LAW 

CHRISTIE V. NUGENT. 
August 21, 1893.] [Taylor, C. J. 

Master and servant — Counter claim by master for loss of property oc- 
casioned by servant's alleged error in judgment not allowed. 

Plaintiff brought action against Frank S. Nugent for 
his wages as manager of his farm, $400, for boarding men 
for defendant $815, and for moneys disbursed, |577, in all 
$1342.92, less a credit of $576.34, making amount sued for 
$766.58. On the evidence the plaintiff's claim in gross 
was allowed at $1056.07. The defendant paid into court 
$445 and set up a plea of set-off which was allowed at 
$431.53, certain items for seed wheat, cord wood and stabl- 
ing of plaintiff's cattle being first struck out. Defendant 
also counterclaimed for damages for plaintiff's negligence 
and incapacity by which he suffered a loss of $120 for 
three hundred bushels of wheat damaged by alleged bad 
stacking; $160 for potatoes badly stored, and $60 for 
about fifty young pigs, which died of cold and improper 
food. 

Monkman for plaintiff. 

Defendant in person. 

Held— 

As to the pigs it was clear that the defendant did 

not supply the plaintiff with the necessary applicancea 

for preparing^ food and it was not till the greater part 

of them died that a proper boiler was used. 

As to the hay there was evidence of heavy rains 
that autumn and it did not appear that there was any 
negligent stacking. 

As to the potatoes even if the storing were unskil- 
ful, yet it was merely from an error in judgment on 
plaintiffs part, not wilful neglect. 

Verdict for plaintiff for $173.53, the balance due over 
and above the money paid into court and set-off. 
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WTLD V LIVINGSTONE. 
August 24, 1893.] [In Chambers — Eillam, J. 

WrU — Special indorsement — Abbreviations in — Amendment of not aUowabU 
after summons for judgment — " Ooods sold" — Cheque — Protest fees — Costs 
of appeal wlien objections not taken below. 

Appeal from order of referee giving plaintiffs leave to 
sign final judgment on specially indorsed writ. 

Hough for plaintiff. 

Crawford for defendant, appellant. 

The writ was indorsed as follows : 

1892. 
April 23— To amt. of prom, note made by defts. in favour of plfTs. 

dated Feby. 1, '92, due Mar. 15, '92 320.39 

To writ at 6 ^ from due date to this date 2.13 
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1892. 

April 23— To protest fees on above. 3.25 

To amount of cheque drawn by defts. in favoar of 

plfls., dated Mch. 12, '92 320.39 

To int. at 6 ^ from due date to this date 2.11 

To protest fees on cheque 3.25 

To goods sold & del'd. by plfb. to defts 4.42 

mid— 

1. The claim for " goods sold and delivered " was 
an insufficient indorsement. 

2. So was also the claim upon the cheque as it did 
not show notice of dishonour — Fruhauf v. Grosvenor, 
61 L. J. Q. B., 714 ; 47 L. T. 360. 

S. In view of the decisions in Chimey v. Small, 
(1891) 2 Q. B. 684 ; and Paxton v. Baird, (1898) 1 Q. 
B. 139, the indorsement could not now be amended 
by striking out the objectionable particulars in order 
to support the summons. 

4. ISTo opinion expressed as to the effect of the 
abbreviations used in the indorsement, nor as to the 
claim for protest fees. 

Appeal allowed, summons before referee discharged 
with costs of original application, but no costs of appeal 
allowed as objections were not taken before referee. 

CANADA PERMANENT LOAN ETC. CO, 

V. 

THE SCHOOL DISTRICT OF EAST SELKIRK. 
August 24, 1898.] [In Chambers. — Killam, J. 

Oamishee order and mmmont — Judgment debtor a proper party — Raiet 
for school purpoiei not aUachable as a" debt obligation or HabUUy, 

Qarnishee issue. 

Appeal by a judgment debtor from an order of the 
referee directing the trial of an issue as to whether on a 
date named there was any sum of money owing from the 
garnishee to the judgment debtor. 
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The only liability of the garnishee to the debtors was 
for rates and taxes imposed for school purposes for the 
years 1884 to 1892 on lands of the garnishee within the 
school district, which was an union school district composed 
of the territory comprising a town municipality and a 
portion of a rural municipality ; the town had no council 
nor other officers through whom the rates could be 
collected. 

Swart, Q.C., for the plaintiff. 

Munson for the judgment debtors. 

It was objected on behalf of the plaintiff that the 
judgment debtor had no locus standi te object to the order 
which concerned the creditors and garnishee only. 

Heldr— 

This contention could not be sustained. The 
judgment debtor should always be brought before 
the court on an application to make a garnishee pay 
over moneys sought to be attached and should always 
be allowed to set up any facts showing that an order 
for payment over should not be made. 

2. The provisions of 44 V. c. 4, sef. 26, 27, 61 and 
48 V, c. 27, s. 10, S.S. (c) and s. 17, s.s. (e), which 
permit the imposition and collection of school rates, 
and provide remedies against persons in arrear 
therefor, do not create the relation of debtor and 
creditor between the property owner and the school 
corporation or constitute a "debt obligation or 
liability " within the meaning of the Garnishment 
Act — West V Downmanj 14 Ch. D. Ill ; and In re 
Boor, Boor v Hopkins^ 40 Ch. D. 672, approved of. 

8. To constitute a debt, obligation or liability there 
must be the relation of debtor and creditor between 
the garnishee and the judgment debtor ; not a mere 
statutory liability to an wtion by ft public body 
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eBtablished only as an instniment for the more con- 
venient distribution of public burdens among property 
owners. 
Appeal allowed with costs ; order of the referee rescind- 
ed and summons for garnishee to pay over dismissed and 
order set aside with costs to the judgment debtor, all to 
be set off against the judgment debt. 

THE NATIONAL ELECTRIC MFG. CO. 

V. 

THE MANITOBA ELECTRIC AND GAS LIGHT CO. 

Septbmbbr 7, 1898.] [Eillam, J. 

Qanmhee order — Equiidble right of tnuUa of company to payment — AppH- 

cation of revenue of a going concern. 

The plaintiffs having obtained judgment agidnst the 
defendants, issued garnishee orders against the customers 
of the defendant company attaching what was due from 
them to the defendant company. Previously to the debt 
to the plaintiffs having been contracted and about the 
latter end of the year 1886 the defendants had borrowed 
on debentures the sum of £62,000 sterling and had given 
a mortgage to Robert Allan McLean, Duncan Macarthur 
and Lionel R. C. Boyle as trustees for the debenture 
holders, to secure payment of the debentures and interest. 
An act of the Manitoba legislature, 50 Vic Chap. 51, was 
passed confirming the mortgage, by-law and debentures 
of the defendant company. The above mortgage covered 
all the company's real and personal property, franchises, 
rights, revenues, tolls, patents of invention, privileges and 
undertakings. Until de&ult was made in payment of the 
coupons or debentures the company was entitled to collect 
its rates, tolls, charges, etc. At the time of seizure the 
coupons and debentures were not in arrear. 
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Upon the above attaching orders bemg issued the 
trustees mentioned in the mortgage put in a claim under 
the mortgage to the moneys garnished. The matter came 
ap before the referee in chambers and the question was by 
him referred to a judge in chambers for argument. The 
argument came up before Mr. Justice Eillam, who after 
reserving judgment, 

JSwartj Q.C. for plaintiff. 

Perdue for trustees, 

Held— 

The debt due the plaintiffs by the defendant com- 
pany was one which the defendant company could 
have lawfully paid out of the attached moneys as 
against the trustees and the trustees had no equity to 
prevent their being so applied by the compulsory 
process of attaching orders — Wheatly v Silkstonej etc., 
Co., 29 Ch. D. 715 ; Harrcock v. Smith, 41 Ch. D. 456 ; 
In re General Horticultural Co., 40 Ch. D. 512 ; 
Wilmott V. The London Celluloid Co., 86 Ch. D. 147 ; 
and Ames v. Trustees of Birkenhead Docks, 20 Beav. 
332, etc. In re Standard Man. Co., (1891) 1 Ch. 
627, and In re Opera, Limited, (1891), 2 Ch. 154, 
3 Ch. 260 distinguished. 

The moneys attached ordered to be paid over to 
the attaching creditors, but proceedings were stayed 
until the claimants, if so desiring it, could obtain the 
judgment of the full court upon the matter. 
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RE THE COMMERCIAL BANK OF MANITOBA, 

IN LIQUIDATION. 

September 7, 1893.] [Killam J. 

Winding up act — Appointing Uquidatora — QualificaHons of considered — Ceriain 
acta of provisioned liquidator condemned — Status of note-holders — Eemun" 
eraiion of liquidators. 

Motion to appoint liquidators. 

Vide ante pages 104 and 117. 

Meetings of creditors and shareholders of the Bank 
were held under section 98 of The Winding Up Act, R. 8. 
C. c. 129, for the purpose of ascertaining their respective 
wishes as to the appointment of liquidators. Neither of 
these meetings confined itself to the nomination of liquida- 
tors, but passed resolutions relating to the number of 
liquidators, their duties and remunerations, and other mat- 
ters. The scheme unanimously proposed at each meeting 
was that there should be three liquidators, one to be the 
manager and the others advisers, the manager to consult 
with the advisers on all important matters involving the 
realization of assets and the payment of claims, the major- 
ity to rule in case of difference of opinion. 

W. J. Titpper for the petitioners. 

Howellj Q.C, CulveTj Q.C., Perdue^ Joseph Martin and 
Munson for various creditors and shareholders. 

Held— 

1. These views, even though in excess of the func- 
tions of the meetings, were yet entitled to the respect- 
ful consideration ot the court and the proposed 
sohomos seemed reasonable and such provisions would 
bo made as to insure thdr being practically carried 
out^ 
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2. Where, as here, there are several candidates for 
the position of liquidator, the court was not bound by 
the result of the voting at the meeting but, while 
confined in its choice to those nominated, was bound 
to exercise its own discretion in the selection ; a pre- 
ponderance of votes in favour of one nominee would 
be an important factor in determining the selection, 
but it would not be made on that basis alone. 

3. While in England in some cases the nominee of 
the petitioning creditor has been given a preference, 
and not in others, yet that rule would appear to oper- 
ate caeteris paribus^ not in such a case as the present 
where the petitioner, the Merchants Bank, was the 
least interested of any, its claim being fully and ab- 
solutely secured — Buckley on Joint Stock Companies^ 
268, and Emden on Winding up of Companies^ 92. 

4. It did not appear that there was any practice in 
favour of the appointment of the nominee of the 
shareholders on the ground of the solvency of the 
concern being wound up, prima facie the first interest 
to be consulted is that of the creditors. 

5. It was doubtful, under 52 V. c. 82, s. 4, whether a 
bank could be wound up on the petition of any one but 
a creditor. 

Quaere — ^Do sections 62-6 respecting secured credi- 
tors apply to the voting at a meeting to nominate 
liquidators ? 

6. The votes of note holders are entitled to be 
reckoned, but the court should take into consideration 
as an important a factor their position and a possibil- 
ity of their being a fund for distribution among other 
creditors. 

7. The result of the ballot for the three candidates 
was so confused as regards their separate relations to- 
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wards the stockholders and creditors that it would be 
difficult to make a selection on that basis alone. 

8. One of the candidates, Fisher, a banker, was 
the nominee of the former officials of the bank and 
in such a contest as the present this rendered him un- 
desirable, quite apart from the fact he was a creditor 
of the bank to a large extent, and had not given 
a satisfactory account of his indebtedness or the 
security therefor ; the suggestion that he would partly 
liquidate his indebtedness out of remuneration as 
liquidator could not be entertained. 

9. Another of the candidates, Bertrand, though 
having held for many years the position of official 
assignee and enjoying the confidence of the commun- 
ity was scarcely qualified as he had no banking experi- 
ence and as it was important that he who was to have 
the chief management of the bank should be a man 
of direct and large experience in such business. 

10. Ferguson, the remaining candidate, was sup- 
ported by only about one third of the whole of the un- 
secured creditors, though taking in the note holders he 
had votes in his favour considerably over those of both 
the other candidates ; he was however the nominee of 
the petitioners, whatever that was worth, and was also 
recommended by the local association of bankers, and 
had considerable experience in banking matters, and 
as provisional liquidator had acquired much valuable 
knowledge of the affairs of the bank ; his action, 
as provisional liquidator, in sending out letters signed 
by him as such liquidator asking managers of the out- 
side branches of the bank employed under him as well 
as other parties to pay attention to the proposed cor- 
respondence of his solicitors as to proxies, thus using 
his position to induce such parties to send in these 
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proxies to an agent who turned out to be one of hia 
strongest supporters, was more objectionable than or- 
dinary canvassing for the position of liquidator and 
canvassing of any kind for that position was in itself 
highly objectionable ; no explanation of these circum- 
stances was offered, and his actions could no be regard- 
ed with favour ; however as liquidation proceedings are 
comparatively new here, and no similiar case has been 
brought before the court, and the offence might have 
been thoughtlessly committed, it would not be regard- 
ed as being so heinous as to disqualify Ferguson as it 
would if it should occur again, and as the court was 
confined to a choice among the candidates named and 
none of those named as advisory liquidators would ac- 
cept the office, Ferguson would be appointed, the 
court having confidence in his ability and integrity. 

11. The actions of Bertrand in voting for himself 
on proxies at the meeting, and of Fisher, who in 
addition appeared on the platform and advocated 
his own appointment, were in bad taste. 

12. The suggestion that the liquidator so appoint- 
ed would not be able to work harmoniously with the 
former president of the bank could not be given un- 
due weight for it would be an undesirable thing 
that the court should allow itself to be deterred from 
a free choice of liquidators by any suggestion of that 
kind from those having the former management of 
the business ; it would be otherwise if personal ill-will 
could be shown, but such was not the case here. 

IS. Eoss, a shareholder and former director should 
not be appointed as an advisory liquidator. 

14. The remuneration of the liquidators would not 
be fixed in advance, dictum of Boyd C, in Be The 
Central Bank of Canada^ 15 Ont. 309, approved of ; 
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in any event it could not now be fixed as a notice of 
an application would be required ; in view specially ot 
the Central Bank case the court would see that a 
moderate scale was settled upon. 
Ferguson appointed principal liquidator, under that 
title, with William Hespeler and John S. Ewart as advis- 
ories ; the first to give security to the extent of $20,000 
the others in $5,000 each, such security to be given to the 
satis&ction of the court, and within three weeks ; the monies 
to be paid into the Imperial Bank, cheques to be signed by 
two liquidators one of whom must be Ferguson. 
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IN RE THE COMMERCIAL BANK. 

» 

Skptbmbbr 7, 1898.] [Ejcllam J. 

Winding Dp Ad — Cotis of appointing liqaidaion. 

m 

Winding Tip Act. Question of the costs of the contest 
respecting the appointment of liquidators, vide ante, p. 117. 

W. J. Tupper for petitioners. 

Howell, Q. C, Culver, Q. C, Gilmour, Munson, Perdue 
and Joseph Martin for creditors and shareholders. 

Held— 

That these contests should be discouraged and the rule 
laid down in Be London and Northern Ins. Co., 19 L T. N. 
8. 144, should be followed. 

^^ There will be one set of costs allowed to the share- 
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holders and one to the creditors appearing on the hearing 
of the petition, save and except so far as these costs have 
been increased by the contest respecting the appointment 
of liquidators, and costs must be allowed to the Bank and 
the petitioner. In the latter's costs may be included rea- 
sonable disbursements for procuring a place for the meeting 
of creditors and for secretaries and scrutineers and other- 
wise properly incurred in the opinion of the Master in and 
about the meetings of creditors and shareholders.'' 

WRIGHT V. JEWELL. 
SsPTBMBEB 16, 1893.] [Tatlob, C.J. 

WiU — Deed — Setting atide — Undue vf^hienee — MenUd mcapacUy — Demurrer — 
Multifariouenen — WcmL of jurisdieiion — Another auU pending. 

This was a bill to set aside a deed and will executed by 
the late John Thomas Wright, an old man nearly 74 years 
of age, about four months before his death, on the grounds 
of undue influence and mental incapacity. 

The will was in favour of his wife and the deed to the 
husand of her daughter by a former marriage. These 
docements were executed at the same time. 

The original bill sought to set aside the deed only 
but the defendants in their answers set up the will as a bar 
to the plaintiffs claim, and then the bill was amended by 
attacking the will also. The evidence was conflicting, but 
the learned judge found that the old man at the time he 
executed these docunents had not mental capacity sufficient 
for the transaction of any business. 

JBwartj Q.C., for plaintiff 

Monkman for defendant. 

At the hearing defendants demurred for multifariousness 
because the bill sought to set aside the deed to one defendant 
and also a will made by the same person in fitvour of another 
defendant. 
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Demurrer oveivruled. 

They also demurred for waut of jurisdiction, contending 
that the court on its equity side has no jurisdiction to try 
the validity of a will or to pronounce it void for fraud or 
undue influence. 

Demurrer over-ruled following Wood v. Woodj 1 M. R. 
317. 

They also demurred on the ground of another suit pend- 
ing. 

Demurred over-ruled. 

Held— 

1. That the onus of supporting the deed and will rested 
upon the defendants as they procured them to he prepared 
and executed — Baker v. Batt 2 Moo. P. C. 821 ; Barry v. 
Butlin, 2 Moo. P. 0. 482; Mitchell v. Thomas. 6 Moo. P. C. 
160; Fulton v. Andrew^ L. R. 7 H. L. 448; Donaldson v. 
Donaldson^ 12 Gr. 481. 

2. That it seems in such case there is thrown on the 
parties seeking to support the instrument proof that the 
transactioD was a righteous otlq— Fulton v. Andrew^ supra; 
Hogg V. Maguire^ 11 App. R. 607. 

3. That on the evidence the old man had not sufficient 
mental capacity for the transaction of business when he 
executed the deed and will, Harwood v. Baker, 8 Moo. P. 
C. 282; Banks v. Goodfellow, L. R. 5 Q. B. 649. 

Decree declaring both deed and will void and setting 
them aside with costs. 

CARSCADEN v. ZIMMERMAN. 
October 6th, 1898.] [Taylor, C.J. 

Judgment dfhtor — EocammaJtUm of^Material required — Return by sheriff. 

This was an appeal from on order of the Referee, made 
under R. S. M., c. 1, s. 64, requiring the defendant to attend 
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and be examined as a judgment debtor touching his estate 
and effects. 

The affidavit upon which the original summons was 
obtained, made by one of the plaintiffs, set out that on 
the 5th Sept., 1893, they recovered a judgment against the 
defendant for $707 and placed an execution in the sheriff's 
hands; that at the time they did so there were in the 
sheriff's hands three other prior executions for amounts 
making in all $5001 ; that on the 8th Sept. under the ex- 
ecutions then in his hands, the sheriff sold the goods and 
chattels of the defendant realizing therefrom $5000 or 
thereabouts ; and that the three prior execution creditors 
claim to be entitled to the whole of the amount realized 
by the sheriff. The affidavit then proceeded. " I am in* 
formed by the sheriff that he can find no other goods and 
chattels of the said defendant liable to execution out of 
which he can satisfy all the executions in his hands against 
the defendant, and that he can make no more money on 
the executions in his hands," concluding with the allegation 
that the plaintiffs would derive material advantage from 
the examination of the defendant. 

In answer to this an affidavit was made by the defend- 
ant's attorney stating that the plaintiff in this action had 
served upon the sheriff a notice that they claimed for their 
execution priority over two of the other three executions, 
and claiming that the proceeds of the goods seized should 
be applied in payment of their execution before any part 
thereof was applied in payment of the executions over 
which they claimed priority ; that the sheriff had retained 
and held in his hands sufficient to pay the plaintiffs' execu- 
tion in full ; and that the deputy sheriff had informed him 
that the sheriff could not make a return of nulla bona nor 
any other than a special return, and that an interpleader 
order had been applied for. 
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Haggart for plaintiff. 
Cameron for defendant. 

The rule is as laid down in Ontario Bank v. TVo- 
wem^ 13 P. R. 422, that a judgment debtor is not ex- 
aminable until the judgment creditor has placed a fi.fa. 
in the sheriff's hands, and it has either been returned 
nulla bona or the sheriff has notified the judgment 
creditor, that, if called upon to return the execution 
such would be his return. 

Appeal allowed with costs and summons dismissed with 
costs to be set off against judgment. 



WILSON V. THE DISTRICT REGISTRAR 

OF WINNIPEG. 

OcTOBBR 13, 1893.] [Taylor, C. J. 

Pleading — Demurrer — Reed Property Ad — Action against District Registrar 
for improper granting of certificate — Necessary allegations in declaration 
in such case — Sections 169 and 163 — Proviso or exception to section 169 — 
Action against pvhlic officer. 

Demurrer. 

Action brought against the District Registrar of Win- 
nipeg under the 159th section of the Real Property Act 
for the purpose of recovering damnges from the Assurance 
Fund. 

The declaration alleged that one Andrew E. Wilson, 
the owner of certain land, died in November 1874 intestate 
and unmarried, leaving him surviving his mother, two 
sisters, and the plaintiff, the son of a deceased brother, the 
only persons entitled to share in the estate of the intestate ; 
that one Macdonald, the grantee of the mother and two 
sisters, in April 1890 applied for a certificate of title 
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under the Beal Property Act, and that on 30th, July 1891 
a certificate was issued to him as owner of the land free 
from all incumbrances etc. It further alleged that Mao- 
donald was a purchaser in good faith, not guilty of any 
fraud or misrepresentation in bringing the land under the 
Act ; that the plaintiff was not deprived of his estate in 
consequence of any error, omission, misrepresentation or 
wrongful act of any person other than the defendant ; that 
there was no person against whom the plaintiff could bring 
an action for damages, and that he was barred from bringing 
action for recovery of the property, etc. 

Demurrer on two grounds. 

• 1. ^' Because it did not appear that the plaintiff was not 
served with notice under the provisions of the Real Property 
Act nor, not being served with notice had no knowledge that 
the defendant was about to commit the acts complained of^ 
nor, that having been served or having such knowledge, 
he took and prosecuted proper proceedings to establish his 
claim to the lands in said declaration mentioned so as to 
avoid the bar to the bringing of this action as provided for 
by section 168 of the Real Property Act R.S.M. chapter 133." 

2. The action being one brought under a statute against 
a public officer it must be brought distinctly within the 
statute and there is no allegation, as there should be, that 
the acts complained of were done contrary to the provisions 
of the statute. 

Hough and Archer Martin for the demurrer. 

Patterson for the plaintiff. 

Held^ 

1. If the provisions of section 168 had appeared as a 
proviso or exception to section 159 and as a part of that 
section the demurrer would stand, but section 158 being 
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an independent section, it was for the defendant to plead it 
as a defence if he deemed it available. 

2. The second objection, however, was valid, the dec- 
laration being defective in not making the allegation speci- 
fied— i«j V. Clarke, 2 East 882; Fife v. Bousfield, 6 Q.B. 106; 
and Drake v Preston, 84 U. 0. R. 257. 

Demnrrer allowed ; leave given to amend. 



WILSON V. DISTRICT REGISTRAR OF PORTAGE 

LA PRAIRIE. 

OcTOBBB 18, 1898.] [Taylor C. J. 

JPIeadinff— Demurrer — Real Property Ad — Action agairut District Registrar 
for improper granting of Certificaie — Necessary aUegoHons where Certifi- 
cate issued by Registrar Oenerdl. 

Demurrer. 

The action was similar to the one in the preceding case, 
with the following exception : 

The certificate of title was issued by the then Registrar 
General of the Province of Manitoba before it was divided 
up into districts. Section 162 of the Real Property Act 
provides that any person who, prior to the coming into 
force of the Real Property Act of 1889, was entitled to bring 
an action against the Registrar General may now bring 
his action against the District Registrar having jurisdiction 
over the land in respect of which the matter complained 
of took place. 

■ 

Defendant demurred on the two grounds mentioned in 
the preceding suit and on a 8rd ; 

That the declaration did not show that the plantiff had 
any cause of action against the defendant for it nowhere 
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alleged that the defendant was the District Begistrar hav- 
ing jurisdiction over the land in respect of which the matters 
complained of took place. 

Hotigh and Archer Martin for demurrer. 
George Patterson for plaintiff. 

Heldr-^ 

The demurrer must he allowed as the allegation 
should have heen made. 

Leave given to amend. 



SHIELDS V. McLAEElf 

AND 

T. 8. KENNEDY, PETITIONER. 

OCTOBEB 16, 1893.] [DUBUC, J. 

Chctrging order — Soliciiov'f toi — Amgnnunt cfeotU cu weeurify — StahtU 
of LimiUition»-'CbUMnom — Gtneral ameU, 

Petition for charging order in &vour of a solicitor on a 
certain fimd in court paid in in the suit of Shields v. McLaren, 

The lien was claimed for the solicitor's services in defend- 
ing four suits brought against the North-West Milling Co. 
arising out of a contract for cutting and getting out certain 
saw logs from timber limits held bj the company. 

These suits were brought against Leacock & Shields but 
by a judgment of the Supreme Court and a decree which 
was made a decree of this court., Haggert and McLean were 
dtvlared partners of the said companies and responsible with 
Loacwk and Shields for its liabilities. 

The saw logs were sold and the proceeds paid into court 
and this money was aftorwards paid out by an arrangement 
lM>twoen the j^rtios without notice to the petitioner and, the 
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I>6titioii alleged, with the intention of defrauding him. The 
moneys in court on which this lien was claimed were the 
proceeds of the sale of timber limits belonging to the com- 
pany. 

Certain objections were taken to the petition. 

Mulock^ Q.C.y for Shields. 
Perdue for Logan, assignee of Leacock. 
Wilson for McLaren k Haggert. 
Sbwden for petitioner. 



1. That although the petitioner had assigned his 
interests in the costs as security for money advanced 
he still had such an interest as would entitle him to 
the lien — Parker v. The Great Western Railway Co.^ 
9 C. B. 756. 

2. The fiftct that the services were rendered in 
1883 did not bar the claim by the Statute of Limita- 
tions because: (a) As to Leacock and Shields they 
took out an order in August 1889 for the taxation of 
these very costs, admitting thereby that they were 
liable; (b) As to Haggert and McLaren they had 
never been resident in this Province and the statute 
did not run in their favour. 

8. That although both suits were nominally against 
Leacock and Shields they were in reality against the 
interests of the North West Milling Co., of which 
Haggert and McLaren were declared partners, and 
that the action of the solicitor in defending these suits 
was beneficial to the company and largely contributed 
to preserve the general assets of the company — Orier 
V. Young, 24 Ch. D. 546 ; Bailey v. Birchall, 2 H. & 
M. 371 ; Callow v. Catlow, 2 C. P. D. 362, and Jones 
V. Frost, L. R. 7 Ch. App. 773. 



144 WBStBBN LAW TIMBS. 

4. That there being an apparent collusion between 
the parties to defeat the petitioner's lien and the 
moneys now in court being the proceeds of the general 
assets of the North West Milling Co., which general 
assets the petitioner's services were contributed to 
preserve petitioner was entitled to a lien on the 
moneys in court — Brunsdon v. Allard, 2 E. & E. 19; 
Bellamy v. Connelly^ 15 Prac, R. 87. 

Objections over-ruled with leave to the respondents to 
bring evidence as to the facts within three weeks. 
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BOYLE V WILSON. 
OcTOBBR 27, 1898.] [Bain, J. 

Mortgagor and mortgagee— Mortgage to secure petfotmance of agree^ 
tnent — Bill of complaint — Failure to establish allegations in — 
Amendment. 

This was a suit for the foreclosure of a mortgage made 
by the defendant to the plaintiffs. The bill was in the or- 
dinary form except that it set out in full the proviso in the 
mortgage. Under the proviso the mortgage was to be 
void on payment of the amount secured, with the interest, 
either to the plaintiffs or to the Canada Northwest Land 
Co., Ltd., on account of a balance due the company under 
an agreement of sale of certain lands made between the 
company and the mortgagor. 

In his answer the defendant alleged that he had made 
an agreement with the plaintiffs to sell them the land men- 
tioned in the proviso for a certain price ; that there was 
due to the land company on the land, the sum of $2,122, 
payable either in cash or in shares of the company, and 
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that the mortgage was ^ven to indemnify the plaintifb 
against any loss they might he at hy reason of this chum 
of the Umd company. 

AikinSj Q.C., objected, before plaintifis' case was opened, 
that these allegations were admitted by the plaintiffs in 
their replication, so it appeared on the £Etce of the plead- 
ings that the plaintiffs were seeking relief on a case or 
state of £Etcts other than that set forth in their bilL 

Monkman did not apply for leave to amend the bill bat 
proceeded with the hearing. 



"The evidence of the plaintiff Vanderburg only con- 
firmed the admission in the pleadings that the mort- 
gage was given to indemnify the plain tiffi against the 
claim of the land company. The plaintiffs were not 
entitled to give evidence of a case that they had not 
made in their bill, but apart from this difficulty, the 
evidence failed to show that they had suffered any loss 
or damage by reason of the claim in question. Then 
it was urged that I should take the mortgage to have 
been intended as a covenant to pay off the incumbrance 
on the land on a certain day and that in this view, on 
the authority of such cases as Lethbridge v Myttorij 2 
R A Ad. 772 ; CarlisU v Orde^ 7 U. C. C. P. 457, the 
plaintiff would be entitled to a decree for the full 
amount of the principal and interest. This, however, 
would also be another case other than the one made in 
the bill, and the pleadings, as well as the evidence that 
was given, show that the intention was that the mort- 
gage was not to amount to a covenant to pay off the 
incumbrance but only a covenant of indenmity against 
this incumbrance. 
The plaintiffis are not entitled to any relief. K they 
wish to amend, they may have leave to do so, on payment 
ai costs. If they do not wish to amend, the bill will be 
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dismissed with costs, but without prejudice to their right 
to file another bill to enforce the mortgage/' 



CAESCADEN t. ZIMMERMAN. 
October 28, 1893.] [Bain J 

ExamituUtonr—Judgment debtors-Scope of examination pending Inter^ 

pleader summons. 

In a contest for priority among certain execution credi- 
tors of the defendant, Zimmerman, the sheriff obtained an 
interpleader summons. The plaintiffs, who were one of 
the execution creditors, claimed that certain of the other 
judgments against the defendant were fraudulent and col- 
lusive ; and, while the interpleader-summons was pending, 
they obtained an order for the examination of the defen- 
dant, the judgment debtor, under section 47 of the 0. L. P. 
Act, 1854. 

Upon the examination, plaintiff's counsel sought to inter- 
rogate the witness as to the nature of his dealings with the 
other execution creditors, whose judgments plaintifis claim 
were fraudulent, and as to the indebtedness op which these 
judgments were obtained ; but on the advice of the counsel 
defendant refused to answer such questions, on the ground, 
as stated in the examination, that the examination was 
only upon an interlocutory motion, and it must be confined 
to that motion. 

Haggart for plaintiffs. 

Cameron for defendant. 

'^ In advising his client not to answer the ques- 
tions put to him, the defendants counsel was, I 
think, taking too narrow a view of the scope of the 
examination under the order. The order under sec- 



148 WISTBRN LAW Vol. iv, 

tion 46 can be made only as incidental to some 
other substantive motion or application before the 
court, and the intention of the section is to afford a 
means of obtaining evidence to be used upon the sub- 
stantive motion or application. A good example of the 
advantage there is in the court or a judge having the 
power given by the section, as well as of the circam- 
stances under which the power should be exercised, 
is seen in the cases of Morgan v. Alexander j L. R. 10 
C. P. 184, and Boberts v. Evans, 84 L. J. K S., Q. B. 7- 

^^ In the present case the pending summons was 
for an order under the Interpleader Act settling the 
priorities of the several execution creditors. The 
plaintiffs claim that their judgment and execution are 
entitled to priority, and it would be necessary for 
them on the return of the summons to have evidence 
to support their contention. They claim, it appears, 
that two of the other judgments were obtained by 
fraud and collusion between the parties who recovered 
them and the judgment debtor, and if their contention 
is well founded, it is not at all likely that the judg- 
ment debtor would be willing to make an affidavit for 
them to use on the return of the summons. The case, 
then, seems to be just such a one as the section was 
intended to meet^ and I think the defendant was 
bound to answer all questions put to him that were 
relevant to the matter in question under the inter- 
pleader summons and the answers to which would be 
evidence for the plaintiffs upon its return. 

Under the circumstances, the order that I make 
now is that the judgment debtor must attend again 
for examination at his own expense. The plaintifb 
will have the cost* of the application." 

Orilor ttcoonlingly. 
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REGINA V. LE BLANC. 
November 3, 1898.] [Taylor, C. J. 

Critninal law — Address of counsel to jury — Practice in case of defence 

calling no witnesses. 

Autumn assizes for the Eastern Judicial District. The 
prisoner was indicted for murder. After the case for the 
Grown was closed 

Bonnar^ for the prisoner, called no witnesses. 

Howell^ Q.C., for the Crown, drew the attention of the 

court to sec. 661 of the Criminal Code, of which sub-sec. 2 

provides : 

Upon every trial for an indictable offence, whether the accused per- 
son is defended by counsel or not, he or his counsel shall be allowed, if 
be thinks M, to open his case, and after the conclusion of such opening 
to examine such witnesses as he thinks fit, and when all the evidence is 
concluded to sum up the evidence. If no witnesses are examined for the 
defence the counsel for the accused shall have the privilege of addressing 
the jury last, otherwise such right shall belong to the counsel for the pro- 
secution ; provided, that the right of reply shall be always allowed to the 
Attorney-General or Solicitor-General, or to any counsel acting on behalf 
of either of them. 

Held— 

That in spite of the proviso the meaning of the sec- 
tion was that in such a case as the present counsel for 
the defence should address the jury last. 

Mr. Howell accordingly addressed the jury and was 
followed by Mr. Bonnar. 

WINNIPEG JEWELLERY CO. v. PERRETT. 
NovEMBBR 10, 1893.] [In Chambers — Bain, J. 

Costs — Taxation of—County Court or Queen* s Bench scale — Effect of 
tifant of fudges Certificate, 

Action on common counts on open account. 

Fleas : never indebted and payment except as to sum 
of $42.15 as to which defendant pleaded tender before 
cation and payment into court. Plaintiffs replied accepting 



7 
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the sum paid in, in full discharge of their claim, but took 
issue with the allegation of tender before action. Thereupon 
the defendant entered the record for trial and the parties 
went to trial on this issue. 

Taylor, C. J., entered a verdict for the plaintiffi . On tax- 
ation of costs the master allowed and taxed to the defend- 
ant costs of the action, including costs of the trial of the 
issue, on the Queen's Bench scale, amounting to $175. 

Plaintiffs obtained a summons for the review of the 
taxation, claiming that the defendant was not entitled to 
tax costs of the trial. 

Hough for plaintiff. 
Elliott for defendant. 

Held— 

^^ If, as is admitted, this action is one that might 
have been brought in the County Court, I think sec. 
62 of the Admin, of Justice Act left the master no 
alternative than to tax to the defendant her costs of 
the trial on the Queen's Bench scale. This section 
applies to every action brought in this court, that is 
of a proper competence of a County court, and the 
trial that took place, though it was merely to decide 
the issue of tender that the pleadings eventually raised, 
was, nevertheless, the trial of such an action. The 
plaintiffs failed to obtain from the judge who tried the 
issue, a certificate either to entitle them to full costs 
or to prevent the defendant (setting off ftiU costs, and 
the case therefore is governed by sub-section c. of sec- 
tion 62. The costs of the trial were part of the costs 
of the action, aud the sub-section expressly directs how 
the costs of such an action are to be taxed when there 
is no certificate, and neither the master nor the court 
is left any discretion in the matter.'* 

Summons dismissed with costs. 
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ARCHIBALD McDONALD v ANNIE McQUEEN. 

MARY JANE McDONALD v ANNIE MoQUEEN. 

NovBMBSB 25, 1893.] [Dubuc, J. 

Interpleader— Voluntary orfradulent conveyance — Collusive transactions 
between members of family to defeat creditors, 

Aatnmn assizes, Portage la Prairie. 

Two interpleader issues tried together, same evidence 
applying to both. 

Under deed of May 17, 1883, Christina McDonald, 
mother of both plaintiffs, was the owner of the south-west 
quarter of «ec. 17, township 14, range 11 west. On Febru- 
ary 21, 1893, she conveyed, by deed, that land to her 
daughter Mary Jane McDonald. By an agreement intend- 
ed to be a lease, dated April 1, 1893, the said land was 
leased by Mary Jane McDonald to her brother Archibald 
McDonald, who cropped it, the rent agreed to be paid being 
one third of the grain so grown on the land. In August 
the sheriff seized the grain in question under an execution 
in favour of defendant against said Christina McDonald. 
Both plaintiffs claimed the grain and the sheriff inter- 
pleaded. 

Cooper for plaintiff. 

Anderson for defendant, question the validity of the 
conveyance and lease as being colourable merely. 

The learned judge found on the evidence that it was 
clear that it was the intention of Christina McDonald to 
Bell her land to prevent Annie McQueen from enforcing 
her claim against it ; Mrs. McDonald had not then been 
sued but was threatened with suit and a writ was issued 
on March 20, judgment signed on April 1 and execution 
placed in sheriff's hands on April 8 last. Mary Jane Mc- 
Donald however, had no notice of such an intent, she was 
a domestic servant residing in Winnipeg away from her 
mother, had actually loaned her mother (250 at various 
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times, and paid her $100 at the time of the sale and $207 
since, making in all $657 of the purchase money, the bal- 
ance being secured by mortgage; she never was informed 
by her mother of the threatened suit and only bought the 
land for the purpose of getting her own out of it. Archi- 
bald McDonald leased the land from his sister in good 
faith and cropped it for himself and not for his mother, he 
providing the seed grain, 
flc id- 
Family transactions by which creditors are defeat- 
ed are ordinarily looked upon by the courts with a 
good deal of suspicion, yet, as in the present case, 
where the evidence goes to show that so far as the 
purchaser and lessee were concerned they acted in 
good faith the mere suspicion that the transactionB 
being between the members of the same family might 
be colourable instead of bona fide could not be given 
effect to — Bipstein v Br. Can. Loan Co., 1 W. L. T. 
79 ; Wallbridge v Sail, 4 M. R. 841 ; Bank B. N. A. 

V Battenhury, 7 Gr. 883 ; Bank U. C. v Beatty 9 Qr. 
821 ; Buchanan v Dinsley^ 11 Gr. 182 and Stevenson 

V Franklin^ 16 Gr. 139, distinguished. 

Verdict for plaintiff in each case. 



CLIFFORD V LOGAK 
November 25, 1898.] [Dubuc, J. 

InUrpleader— 'Chattel tnortgage — Mortgage of crop to be grown — Effed 
of as against prior execution — Mortgage not under seal valid— Omis^ 
sion in affidavit of bona fides. 

Autumn assizes. Portage la Prairie. 
Interpleader issue. Defendant on August 8, 1892, 
placed a writ of execution de bonis in the hands of the sher- 
\- ^ iff against Elizabeth Huntley. On March 28, 1898, Hunt- 

^ ley executed in favour of plantiff a chattel mortgage of the 






^ \ . 
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entire crop of whatever descriptioDy then sown or to be 
sown within the year 1898 on certain lands ; this mortgage 
was duly filed and registered on March 81, 1898. B.S.M. 
cap. 20, sec. 4, provides that ^^ a mortgage of personal pro- 
perty made, executed and filed in accordance with the pro- 
visions of this act shall, if therein so expressed, bind com- 
prise and apply to growing crops and crops to be grown 
within one year from the date of such mortgage and shall 
have the same effect in every respect as of such growing 
crop or crops to be grown were existing at the date of such 
mortgage." 

The sheriff seized the crop under defendants execution 
and the mortgagee claimed it. 

D. A. Macdonald for the defendant. The mortgage is 
invalid because (1) it is not under seal ; and (2) the word 
'^ her " which should have been written at the end of the 
affidavit of bona fides is omitted. 

James for plaintiff, in reply. 

Held^ 

1. The first objection must be over-ruled. '^ It is 

now firmly settled that there may be a mortgage of 
chattels without deed." — Patterson v Maughan, 89 
U. C. E. 879 ; Halpenny v Pennock, 38 U. C. E. 229 ; 
Flory V Denny ^ 7 Ex. 681, and Reeves v Capper^ 5 
Bing. N. C. 186. 

2. The second objection must also be over-ruled. 
In the copy of the mortgage kept kept by the plain- 
tiff the word " her " was duly inserted and " taking 
into consideration all the other circumstances of this 
case as well as the fact that there is nothing to show 
the least suspicion of fraud or collusion between the 
parties, I cannot hold that a chattel mortgage given 
for a bona fide consideration and valid in every other 
respect should be declared void on account of such 
ommissions ' — Ontario Bank v Miner^ Man. Rep. 
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Temp. Wood, 167, approved ; Davis v Wickson, 1 0. 

B. 869 and Be Andrews^ 2 O. App. 24, not followed. 
In regard to the mortgage itself the point to determine 
were whether the crop, which did not exist when the writ 
of execution was placed in the sherifis hands, became 
bound by that writ when it came into existence ; or 
whether the crop, springing into existence after the chattel 
mortgage was executed and being aimed at and specially 
described in the mortgage, was primarily subject to the 
rights of the mortgagee. 

Held— 

1. There was no doubt that the crop though not 
in esse at the time the writ was placed in the sheriff's 
hands, would in coming into existence have been 
bound by the writ unless some other right should in- 
tervene, as in the case of any after acquired chattels. 

2. The execution debtor having given a chattel 
mortgage on the crop to be grown raised said crop 
subject to the chattel mortgage, and when the said 
crop came into existence the said Elizabeth Huntley 
had only the equity of redemption therein, the pro- 
perty being in the mortgagee ; therefore such equity 
of redemption was the only thing which was seizable 
under the sheriff's execution. A different conclusion 
would, of course, be arrived at if the chattel mortgage 
were fradulent and the mortgagee was collusively as- 
sisting the mortgagor in defeating an execution 
against him, but no such question has been raised 
here. 

Verdict for plaintiff. 
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SIMPSON V STEWART. 

lifoVBMBBR 29, 1898.] [DUBUC, J. 

Mjectment— Proof of xvill— Ancillary letters probate—Identification of 
testator and executors — Proof of Crown patent — Tax deed—Necessary 
evidence to support. 

Ejectment brought by executors and trustees of estate 
of Alexander Smith, in his lifetime of Glasgow, Scotland. 

Defendant asserted title under tax deed. 

Ewart^ Q.C., tod Perdue for the plaintiffs, adduced the 
following evidence : 

(1.) Ancillary letters probate of the trust disposition 
and settlement and two codicils, of the deceased, issued out 
of the Surrogate Court of the Eastern Judicial District of 
Manitoba, where the lands are situate. 

(2.) Exemplification of letters patent from the Crown 
for said lands in favour of deceased. 

(8.) Depositions of Agnes S. Bell and Robert Bell taken 
under commission at Ottawa, in Ontario, with an affidavit 
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of plaintiffs' attorney that these witnesses were without the 
province. 

Cameron and James for defendant moved for a non-suit 
on the grounds (1) that the original will should have been 
produced ; (2) that the plaintiffs had not been identified 
as the executors and trustees under the will ; and (3) that 
Alexander Smithy the testator, had not been identified as 
the patentee. 

Held— 

1. While under the old law the first objection 

would stand yet, now, where under our statutes land 
is assimilated to personal property and goes to the ex- 
ecutors, and in view of the provisions of sec. 118 of the 
Real Prop. Act whereby before the District Registrar 
the probate or an office copy is considered sufficient 
evidence in the granting of a certificate of title, it 
would appear by analogy that the probate would be 
sufficient evidence to satisfy the court. 

2. In any event the same conclusion might be ar- 
rived at by applying the rule laid down in Taylor on 
Evidence^ § 395, 16th ed. in regard to an executor 
proving title by the production of probate or an ex- 
emplification thereof granted by a registrar or district 
registrar of the court of probate — Coz v Allinghamj 
Jac. 514 ; Bissett v Maw, 7 A. & E. 258. 

3. As to the identification of the plaintiffs as the 
executors and trustees named in the will, in the 
absence of proof to the contrary the identity of names 
may be considered as a reasonable and sufficient pre- 
sumption that they are the same persons — Armour on 
Titles, 105, quoting Nicholson v Burkholder, 21 XJ. C. 
R. 108. 

4. The same may be said as to the identification of 
the deceased as the patentee. 
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5. By producing the exemplification of patent the 
plaintiffs made a prima facie case. 

Non-Bait refused. 

The only evidence brought forward by the defendant 
was the order in council, proved by a copy of the Manitoba 
Gazette^ establishing the Adelaide School District, and a 
tax sale deed to him from the Trustees of the School Dis- 
trict, dated March 23, 1881. 

The holder of a tax deed must, in order to establish his 
title, show that there were some taxes due and in arrears 
at the time of oale— Stevenson v Traynor, 12 O. R. 804 ; 
By an v Whelan, 1 W. L. T. 80, 104 ; 8 W. L. T. 167 ; 
Archibald v Youville, 1 W. L. T. 140, and Alloway v 
Campbell, 2 W. L. T. 26, 48. 

Verdict for plaintiff. 

COWAN V DRUMMOND. 

Taylor, C. J. 
Dbcbmber 4, 1898.] [Full Court — Dubuc, J. 

KiLLAM, J. 

Practice — Examination ex juris in Equity — Time within which motion 

must be made to suppress. 

In Equity. 

Mulockj Q.C., on behalf of defendant, A. T. Drummond, 
appealed on grounds of irregularity from decision of Bain 
J. in chambers, affirming an order of the referee confirming 
an examination held ex juris. 

Admin, of Jus. Act, sec. 47, provides that a motion to 
suppress an examination must be made not later than one 
week after the return of such examination. 

C. P. Wilson for plaintiff^ in reply — The motion is too 
late, it should have been actually made^ not notice of it 
given, within the time appointed. 
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Heldr— 

A motion returnable on the eighth day after return 
of examination, even though pursuant to leave given, 
was too late. 

Appeal disallowed with costs. 

CANADA PERMANENT LOAN AND SAVINGS 
COMPANY V. DONALDSON. 

Decembeb 6, 1898.] [In Chambers — Tatlor, C. J. 

Mortgagor and mortgagee — Extending time for redemption — Grounds 

for so doing considered — Terms — Costs. 

In Equity. 

Bill to foreclose mortgage. November 16 last was the 
day appointed for payment. On that day defendants 
served notice of motion to have time extended for three 
months. 

The loan was originaUy $40,000, interest at 7 J per cent. 
Default having been made in payment of instalments 
plaintiffs went into possession in April 1886. The bill 
was filed in February, 1889, and there seemed to have 
been some delay in the prosecution of the suit, caused 
mainly by the deaths of several of the original defendants. 
On taking the accounts plaintiffs claimed (58,000, but 
after the filing of a surcharge and some proceedings in the 
master's office the amount due was settled at $50,000 and 
by his report of May 15, 1893, the master fixed November 
15 ult. as the day for redemption. A number of affidavits 
were filed on both sides, fixing the value ''of the property 
at various amounts ranging from $63,000 to $80,000 ; the 
Chief Justice found that the true value was between $60,000 
and $65,000. 

Though the defendants had not shown, especiidly at an 
early stage, any great activity in endeavouring to raise 
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money to pay off the loan yet it appeared from an affidavit 
of their solicitor that he had been making, since the mas- 
ter's report, efforts to sell the property and that at all 
events up to the middle of September, he believed that a 
sale conld be effected at from $60,000 to (65,000, he 
further showed that since June the property had been in 
the hands of a real estate agent, who had felt sure of 
obtaining a purchaser for (60,000 and persons kept negotia- 
ting about it but the stringency of the money market, 
existing for the last four or five months prevented an 
actual offer ; and that at present two persons assure him 
that within sixty days time they would pay $55,000 for 
the property ; that he had every hope of obtaining a 
larger price : an affidavit from the said estate agent 
was also filed to a similar effect. 

Kennedy J Q.C., and Perdue for the motion. 

Culver^ Q. C, for the defendants — The conduct, the 
great delay, of defendants has been such as to disentitle 
them to indulgence — Brothers v. Lloyd^ 2 Ch., Ch. 119 
and Millar v. Cameron^ 9 Prac. 502 ; no affidavit is filed 
by any of the parties entitled to or interested in the 
property — Anon. 4 Gr. 61. 

Beld — 

1. The present case differs from that last men- 
tioned, Anon.jm that the defendants herein are not in 
this province but resident in Ontario aud the United 
States, and the solicitor states not merely his belief 
that defendants have been trying to raise the money but 
also what he has himself done in that direction ; and 
there is also an affidavit of the agent. 

8. Without going so far as Lord Manners in 
Jessop V. King^ 2 Ball and B. 91, when he said that 
the slightest ground would induce the court to extend 
the time yet " it does not require a very strong one " 
to use the words of Lord Lyndhurst in Nanny v. 
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Edwards^ 4 Rase. 124; and even when the case is 
very weak the time has been extended, Holford v. 
Yate^ 1 K. & J. 677 ; and relief has been granted 
where there has been a temporary difficulty to raise 
the money coupled with a fair prospect of doing so 
within a reasonable time— 6?. F., 2 Ch., Oh. 88. 
Time extended for three months, the defendants pay- 
ing interest at 7^ per cent, up to that date upon the whole 
amount payable on November 15 last, and paying the 
costs of the present motion on the 21st of December instant ; 
costs may be taxed before the order is drawn up and payment 
of them a condition precedent to any further extension of 
time ; as plaintiffs may receive rents during the further 
time now given these should be credited against the 
amount due and the order may provide for notice of the 
amount to be credited being given, say one week before 
the day fixed for payment. 

LONDON & CANADIAN LOAN AND AGENCY CO., 

Limited, vs. 

THE RURAL MUNICIPALITY OF MORRIS. 
Degbmbbr 7th, 1893.] [Dubuc, J. 

Mandamus-Sheriff striding rate on ratepayers of municipality to satisfy 
execution — Refusal by secretary-treasurer and collector of taxes to 
produce books— Jhrocedure by sheriff-^bfecHons to application. 

Application for mandamus. 

On August 6, 1890, plaintiffs recovered a judgment 
against defendant for (15,878.87 and placed a writ of ex- 
ecution in the sheriff's hands on the 29th of same month. 
Following the provisions of sec. 668 of Munic. Act, R. S. 
M. 100, on June 12 last the sheriff served a statement and 
copy of the writ on H. R. Whitworth, secretary -treasurer 
and collector of taxes for defendants, and on July 25 per- 
sonally demanded from him the production of the assess- 
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ment rolls for the purpose of striking a rate on. the | suffi- 
cient to cover the execution, but the demand was refused, 
as was also a subsequent and final one on October 27. Four 
days after the sheriff obtained a rule nisi calling upon 
"Whitworth to show cause why a mandamus should not 
issne commanding him to produce to the sheriff the assess- 
ment rolls and permit him to examine the same for the 
purpose of striking a rate to cover the judgment, interest 
and costs and to permit him to do all things necessary to 
be done under the said execution. 

Ewart Q. C. and Crawford for defendants — (1) The 
rale is too broad in its language, it should have asked 
only for the production of the rolls and nothing more ; (2) 
no proper copy of the writ was served as required by sub. 
Bee. a of sec. 668, the paper which was served was wrong 
in its dates as to the judgment and teste ; (3) there was no 
proper statement of the sheriffs fees, the one left on June 12 
not having all the itemized particulars mentioned in Atkin- 
son on Sheriffs^ p. 199 ; (4) the application should have 
been made by plaintiffs not by sheriff, who had no benefi- 
cial interest in the matter ; (6) the proceedings should have 
been directed against the municipal council not their offi- 
cer ; (6) the defendant municipality as now constituted has 
different boundaries from those it had when the judgment 
was recovered ; (7) the application was made too late as 
the rolls had been made up and completed, the by-law 
levying the rate passed, tax notices sent out prior to July 
25 when the first demand was made for the production of 
the rolls, and prior to Oct. 27 when the second demand 
was made many of the ratepayers had paid their taxes. 

Culver^ Q. C, and Perdue in reply. 

Held— 

1. All the objections must fail. 

ThQ first because what follows the demand for the pro- 
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duction of the rolls is only the corollary of that demand 
and incidental to it ; 

The second because the mistakes in the dates complain- 
ed of were mere clerical errors which could have misled no 
one for in other portions of the same document there ap- 
peared dates which showed that those complained of mnet 
be in error ; 

The third because the statement was sufficient for all 
practical purposes ; it contained the principal, the interest, 
the costs of writ and renewal and the sheriffs fees and 
while the fees might properly have been stated in a detail- 
ed form yet the objection was not a serious one ; it would 
be very difficult for the sheriff to state very "feccurately the 
exact items he might feel bound to charge ; the item of 
interest was a mere matter of calculation which could be 
easily adjusted ; 

The fourth because it is answered by HarrisorCs Mun,, 
Man. 318, 4th ed., quoting Grant v Hamilton^ 2 U. C. L. 
J. N. S. 262 ; 

The fifth because sec. 664 declares that the clerk, asses- 
sors and collectors of the corporation shall, for all purposes 
connected with the duties of the sheriff in such matters, be 
deemed to be officers of the court out of which the writ is 
sued and shall be amenable to the court and may be 
proceeded against by attachment, mandamus or otherwise 
in order to compel them to perform their duties. 

The sixth because the changing of boundaries was a 
matter with which the court had nothing to do but was 
part of the duties of the Municipal Commissioner under 
sec. 88, sub sec. I ; 

The seventh because though it was true that the sheriff 
might have acted a little more promptly after the first 
move on the 12th June yet by giving a few days more to 
the defendants to comply with the requirements of the 
statute before taking the second and third steps he had no 
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reason to suppose that they would claim to have been pre- 
judiced by this and attempt to take advantage of it ; de- 
fendants had ample notice of the plaintiffs' claim before 
striking the rate and sending out the notices and it was 
their own fault if they chose to ignore it and neglect their 
plain duty to provide for the judgment and they would not 
now be allowed to invoke and take advantage of their own 
negligence and failure. 

2. Though it is true on an application for a mandamus 
that the court must be convinced that such would be effec- 
tive to secure the object aimed at, yet it would appear that 
the defendants could even now under sub-sec. d of sec. 668 
levy the rate required to satisfy the execution, but in 
any event what was immediately sought by the mandamus, 
viz : the production of the assessment rolls, could be ac- 
complished without any difficulty. 

3. It is clear that in a mere inability to obey the writ 
has not been considered, in all cases, as a sufficient reason 
for refusing it Short on Informations^ 247 ; Beg, v Birming- 
ham db Glouc. By.y 2 Q. B. 47 ; Beg. v York^ Newcastle & 
Ser. By. Co., 16 Q. B. 886 ; Beg. v Lancashire ds York- 
shire By. Co.^ 16 Q. B. 906 (note) ; Beg. v Great Western 
By. Co., 1 El. and Bl. 253. 

4. No sufficient ground of inability to obey the man- 
damus was here made out ; having neglected their duty 
the defendants must be held to have done so at their peril 
and if by such neglect of duty they now find some difficul- 
ty in complying with the requirements of the statute they 
cannot take advantage of their own negligence. 

Kule made absolute with costs. 
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McKAT V GRANT 

AKD 

JOHN GRANT k JOHN R. GRANT, CLAIMANTS. 
Dbcbmbbb 8, 1893.] [In Chambbbs — ^Bain, J. 

Interpleader issuer-Mortgagor and Mortgagee-^Attommeni douse w 
nufrtgage — Of none effect unless there is a bona fide demise — Owner- 
ship of crop when son lives with father but claims to be owner of land 
— Barring claimant — Plaintiff in issue. 

Interpleader. 

Sheriff seized certain grain under plaintiff's execution 
and it was claimed by John Grant, brother of the debtor, 
and by John R Grant, his son. John Grant claimed the 
grain as being liable for $451, one year's rent of the lands 
on which grain was seized, due by defendant to him under 
a mortgage dated Nov. 5, 1889, to secure payment of $6445 
in two years with interest at 7 per cent, per annum. Tbe 
mortgagor attorned as tenant to the mortgagee at a years 
rental of the annual interest payable under the mortgage 
and the mortgagee was given full power to distrain in de- 
fault of payment of any part of the principal or interest at 
any time appointed therefor. The attornment was expres- 
sed to be " for the purpose of better securing the payment 
of the interest," and in the claimant's affidavit he stated 
that the whole principal and all the interest from date of 
mortgage were due and unpaid. 

On an examination of the claimant, who resided in 
Ontario, on this affidavit it was clear that it was never 
really intended that there was to be an actual and bona fide 
demise of the lands at a bona fide rent ; that in fact the 
claimant did not know that there was such a covenant in 
the mortgage nor did he know what an attornment clause 
was. 

Baker for execution creditors, moved to bar the daim- 
ants. 
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Vivian for claimants. 
Machray for sheriff. 

J3>Zd— 

1. If the rent reserved were bona fide the yearly 

interest on the principal would presumably be a fair 
annual rent. 

2. If the tenancy were a bona fide one it would be 
implied from year to year. 

3. Sec. 90 of the Real Property Act requiring leas- 
es of land under the new system for terms longer than 
one year to be in the form prescribed in the Act 
would not affect the present question. 

4. ^^ It is well established law that it is competent 
for the parties to a mortgage to agree that as regards 
the mortgaged premises they shall stand to one another 
as landlord and tenant, and that such an agreement 
will prevail against third persons, provided that it has 
been made bona fide and honestly ; but such an agree- 
ment cannot be held to have been made bona fide 
unless, as Mr. Justice Strong said in Hobbs v The On- 
tario Loan and Debenture Co.j 18 S. C. 488, it appears 
that it was really the intention of the parties to create 
a tenancy at the rental which is reserved and not 
merely under colour and pretence of a lease to give 
the mortgagor additional security not incidental to 
his choracter as mortgagee." — Vide also JEz parte 
Voisey, 21 Ch. D. 442, dictum of Cotton, L. J., there 
expressed, approved of. 

5. In the present case it was clear beyond question 
that there was no intention of creating an actual ten- 
ancy at an actual rent and as it did not seem possible 
that any further evidence could change the effect of 
the claimants own statements and as it was not sug- 
gested that there was any further evidence to give, the 
plaintiff John Orant should be barred with costs. 
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Order accordingly. 

Ab to John B. Grant. 

This claimant swore in his affidavit that he was the 
absolute and sole owner of the grain seized on the east half 
of the section. On examination it appeared, inter alioj that 
he was eighteen years of age, the son of the judgment 
debtor, unmarried, and living with his fiftther. 

jETeW— 

^* His title to the goods is by no means as dear and cer- 
tain as one would suppose from his emphatic statement in 
the affidavit. I will not, however, undertake to decide 
the question of ownership of these goods on the evidence 
before me, and as to them I direct an issue ; but the onus 
is on the claimant to prove that they belong to him and he 
must be the plaintiff in the issue." 

COWAN V DBUMMOIJT). 
DscEMBBR 8, 1893.] [Ik Chambbra— Bain, J. 

jyadue—Examinatum ex juris in equUy—Smppression of for irregm- 

lariiy — Curing defects. 

In equity. 

Mulocky Q. C, moved on behalf of defendant to sup- 
press an examination held out of the jurisdiction on the 
ground, inter alia^ that there had been irregularities in the 
return of the exhibits produced on the examination. 

C. P. Wilson in reply, asked that an order be made 
allowing the examination to stand on the special examiner 
making an affidavit identifying the exhibits now on file. 

Held— 

Though there had been grave irregularities in re- 
gard to the exhibits and the manner in which the ex- 
amination was returned, yet there was no object in put- 
ting the plaintiff to the great expense of having the 
examination taken again when the position would be 
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exactly the same as now ; the cases of Hodges y Cohhy 
8 B. ft 8. 588, and Darling v Darling ^ 8 Prac. 391, 
show by aoalogy that where no injustice has been 
done nor will result from a non-compliance with the 
directions of an order to examine, these directions 
may be treated as merely directory ; no injustice could 
be done by treating them as directory here, and if the 
special examiner would make an affidavit identifying 
the exhibits and showing they are all now in court 
the examination should be confirmed. 

Costs of application to defendant. 



